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The Senate met at 9 a.m., on the ex-
piration of the recess, and was called to
order by the President pro tempore
[Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Almighty God, Sovereign of this Na-
tion and personal Lord of our lives, we
praise You for our accountability to
You. You are a God of judgment as well
as grace. If You did not care, life would
have no meaning. We thank You that
You have given us the basis on which
we will be judged each hour, and at the
end of each day. You want us to know
what is required of us so we can pass
Your daily examination with flying
colors.

Your commandments are in force as
much now as when You gave them to
Moses. We also know that You require
us to do justly, love mercy, and walk
humbly with You, attentively recep-
tive to Your guidance. Integrity, hon-
esty, faithfulness have not gone out of
style; nor has absolute trust in You
ceased to be the secret for personal
peace and the basis of great leadership.
Help us to live our Nation’s motto, ‘‘in
God we trust” and judge us by the ex-
tent we have put our trust in You for
guidance in making our decisions.

Gracious God, as we receive Your
judgment, we also seek Your forgive-
ness and a new beginning. So may Your
forgiveness give us the courage to seek
first Your rule and righteousness. In
Your holy name. Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader is recog-
nized.

Senate

(Legislative day of Monday, July 10, 1995)

SCHEDULE

Mr. THOMAS. Mr. President, this
morning the leader time has been re-
served, and there will be a period for
morning business until the hour of
10:45. At 10:45, the Senate will resume
consideration of S. 343, the regulatory
reform bill. Rollcall votes can be ex-
pected throughout today’s session of
the Senate.

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of morning
business not to extend beyond the hour
of 10:45 a.m., with Senators permitted
to speak therein for not to exceed 5
minutes each.

Under the previous order, the Sen-
ator from Wyoming [Mr. THOMAS] will
be recognized to speak for up to 25 min-
utes.

FRESHMAN FOCUS

Mr. THOMAS. Mr. President, the 25
minutes has been reserved for Members
of the freshman focus group, as we con-
tinue our effort to seek to focus some
of the issues as they appear to those of
us who are new to the Senate this year,
who recently completed an election,
who, | think, in some instances have a
unique view of what we are doing or
seeking to do here in the U.S. Senate.
So | would like to take a few minutes.
I will be joined by other Members.

Mr. President, | would like to talk
just a little bit this morning about
process. | admit to not knowing the
rules of this place like some do. | seek
to know them. | think | do understand
that there is a difference between the
U.S. Senate and the U.S. House and
that they were designed to be different.
This is a deliberative body. The rules
are different, which provide for addi-
tional discussion and debate, and | un-

derstand that, and | think that is prop-
er, certainly.

But, you know, we did not come here
to procrastinate. We did not come here
to extend debate for the purpose of ex-
tending debate. We came here for the
purpose of thoroughly examining the
issues that are before us, looking at
the alternatives, and seeking, then, |
think, to find some solutions. And that
is what voting is all about. If you do
not have enough votes, you lose. If you
have enough votes, you win. And you
go on to something else.

Mr. President, it seems to me it has
become routine in this session of the
Congress to extend, to amend, and to
debate and, frankly, to stall. We have
seen a great deal of that. Whether it is
unfunded mandates, whether it is line-
item veto, whether it is balanced budg-
et amendment, whether it is tele-
communications, whether it is product
liability, we find this interminable
number of amendments, many of which
have already been done.

Yesterday was a good example. We
had extended debate over an issue that
had already, | think in almost anyone’s
mind, been resolved. But we went on.
We now will have had 4 days of debate.
This is an important issue. But every-
one rises in the beginning and says: |
want regulatory reform, but—but—but
we want to do it in the right way. The
right way is a pretty subjective kind of
thing. What is right to you is not nec-
essarily right to me.

So | guess | am expressing a certain
amount of frustration, in that it seems
to me we have accomplished a consid-
erable amount in the Senate, but we
have an awful lot before us. We have an
opportunity in August to be home in
our districts to talk to people about
the direction this country ought to
take, to talk to people about specific
items. Frankly, that time in August is
being constricted. | think it is almost
certain we will not be available to go
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home as early as we thought we would.
We have a lot of things to do. We have
not even gotten to the budget—which,
by the way, | think we ought to do
every 2 years instead of 1. But, never-
theless, that is another issue.

So we have a great deal to do, a great
many things. Welfare reform—we have
not even talked about that. The items
that have been very high on the agenda
of the American people we have not
gotten to.

So | guess | am expressing my frus-
tration about the system. | urge my
colleagues to take some self-analysis.
Certainly, everyone is entitled to talk.
Everyone is entitled to have an amend-
ment. Everyone is entitled to have a
view. But they are not entitled to stall
the progress. They are not entitled to
say we want more amendments, and
when the time comes for amendments
there are none to be talked about.

The elections we had—every election,
but more particularly the last elec-
tion—was about change. It was about
doing something; about making things
different than they are. Almost every-
body agrees to that. Everybody stands
up and says we are for change, and then
resists change. | understand there is a
philosophical difference, and properly
there can be. There are those who do
not want to change. | understand that.
There are those who support the status
quo, and | understand that. | do not ob-
ject to that. | do not object to disagree-
ment. | do not object to argument. But
I do object to the fact that we never
come to a decision, and that is what it
should be all about.

I think there is a message: The sta-
tus quo is not good enough. That is
clear. No one says there should not be
regulations. Of course, there should be
regulations. Of course, it should not be
changed to where we do not have clean
air and clean water, and that is not the
purpose of this. Of course, we ought not
to do things that threaten health.
Clearly this does not do that. This bill
is a procedural bill that takes into ac-
count some processes in arriving at the
implementation of regulations. That is
what it is about. We have said specifi-
cally it is a supplement. It does not su-
persede the issues. But that does not
seem to be good enough. We continue
to rehash and go over that. I am ex-
pressing a little frustration, Mr. Presi-
dent.

In any event, we do need meaningful
change. There is no question but what
we are overregulated. There is no ques-
tion but what the process of giving a
grazing lease in Wyoming—that now
requires a NEPA environmental impact
study as if it were a national environ-
mental change. It is a renewal of a 50-
year-old process that has been going
on.

Those are the kinds of things that we
need to change. The law provides for
multiple use of the land. But you can-
not get on the land because the regula-
tion, as it is implemented, is so costly
that doing archaeological surveys and
those kinds of things we are looking
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for is not a process that allows regula-
tions to be implemented in a common-
sense kind of a way.

Mr. President, | hope we can move
forward. | hope we can move forward
on this issue. Frankly, it affects every-
one. We think it affects us in the West
a little more where 50 percent of the
land is owned by the Federal Govern-
ment. So that anything you do in the
Federal Government, if it has to do
with recreation or has to do with hunt-
ing or has to do with grazing or has to
do with mineral production, has to go
through this extensive regulatory proc-
ess. That needs to be changed. | do not
think there is a soul who would say,
““Oh, no. It does not need to be
changed.”’

Take a look at what we have done in
3 days. We say it needs to be changed.
But there are 32 amendments or so sit-
ting out there, many of which have al-
ready been dealt with which have noth-
ing to do with creating a strong bill
but have more to do with simply mov-
ing back the time when we make deci-
sions.

So, Mr. President, | hope we do move
forward. 1 hope we can deal with issues
as they are before us and come to some
closure, come to some resolution. That
is why we are here. That is why we
came here. We are trustees. We are
trustees for the voters, we are trustees
for the citizens, and they are the bene-
ficiaries. They should expect some-
thing from us. That is our opportunity.

Mr. President, | yield the floor.

Mr. FRIST addressed the Chair.

The PRESIDING OFFICER (Mr.
ASHCROFT). The Senator from Ten-
nessee is recognized.

COMPREHENSIVE REGULATORY
REFORM ACT

Mr. FRIST. Mr. President, | rise
today to continue discussions on the
Comprehensive Regulatory Reform Act
of 1995.

Mr. President, in an effort to protect
the American consumer and taxpayer
from pollution, faulty products, con-
taminants, unfair business practices
and threats to their livelihood and
health, our Government has in fact
buried us under a mountain of Federal
redtape and regulation that far exceeds
any recognizable benefit. As a result,
the American economy stagnates and
the American public continues to be
subjected to the ever-increasing pres-
ence of the Federal Government in our
business practices and in our daily
lives.

It is ironic that in an effort to pro-
tect the American people and the
American industry the Federal Govern-
ment has become an impediment. The
greatest challenges to American indus-
try and businesses do not come from
dwindling natural resources or from
competition from Europe and Japan, or
from any number of social and eco-
nomic challenges facing our society
and culture today. Arguably, the great-
est challenges facing American busi-
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nesses and industries and the Ameri-
cans who depend on them are the bur-
dens placed on them by their own Fed-
eral Government; a Government that
may or may not always have the best
intentions but whose sole purpose is to
protect and promote the common good,
not to suffocate or stymie its citizens’
and industries’ well-intentioned and
lawful pursuits. The need for substan-
tial and fundamental regulatory re-
form cannot be overstated.

As we have heard in the last 3 days,
the cost of regulation in this country
now exceeds $560 billion every year. It
is growing rapidly. And it is the rate of
this growth which, like that of the na-
tional debt, that is so disturbing—
growth, unfortunately, that produces
no corresponding rise in benefits to ei-
ther the economy or the American peo-
ple.

Mr. President, we have now reached
the point where the cost of supposedly
protecting ourselves, our businesses
and our industries from ourselves now
more than doubles the dollar value
that we spend on defending our Nation
from foreign enemies. Part of the fault
is our own. In the past Congress has
failed to control the regulating agen-
cies that fall under its jurisdiction.
Congress has failed to scrutinize the
expense of a regulation as closely as we
have included such items in the budget.
Congress has failed to consider the cost
of regulation to the economy.

But just as we are fixing today our
budget problems, we can reduce our
regulatory burden if we have the will
to do so. | believe the legislation before
us is a positive, necessary and long
overdue step in that direction.

Mr. President, the regulatory ma-
chine in our Government is out of con-
trol. Regulating agencies have become
something akin to nonelected law-
makers, and almost predatory in na-
ture when dealing with many indus-
tries and businesses. These agencies
refuse to follow even the simplest of
commonsense guidelines requiring vali-
dation of their actions for the common
good, and that benefits realized from
their actions outweigh the costs in-
curred.

Where was this simple American
principle lost on the Federal Govern-
ment? These are the principles which
American citizens follow in their ev-
eryday lives, and it should not be dif-
ficult or unreasonable for the Govern-
ment to operate that way also. The ar-
rogance and the paternalism that has
typified too much of the rulemaking in
this country must end. People are tired
of it.

The provisions of this bill are based
on the commonsense principles that
guide a free market economy in a de-
mocracy. These are the very same prin-
ciples that played a critical role in
building the America we know today.
At the centerpiece of this legislation is
cost-benefit analysis. In simple terms,
it dictates that before a new regulation
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can be implemented it must be deter-
mined to be more beneficial to the pub-
lic good than it will cost the economy.

While cost-benefit analysis has been
used in the determination of new rules
before, it clearly has not been the guid-
ing principle. This bill dictates that it
must now be the centerpiece of the for-
mulation of any new rule and the basis
for its justification or its dismissal.

This legislation also establishes—or
reestablishes—that regulating agencies
prioritize their formulation of new
rules. Simply stated, that means the
greatest dangers to the public must be
addressed first and must be dealt with
in the most cost-effective way.

The Government should no longer be
allowed to saddle the economy with a
supposed protective measure that
clearly does not justify the cost it in-
curs.

With the inclusion of standardized
risk assessment guidelines and
decisional criteria, this legislation is
designed to prevent extensive promul-
gation of excessive rules from occur-
ring again as it has in the past.

Mr. President, one of the most en-
couraging and commonsense provisions
of this legislation is that it compels
the Federal Government to use mar-
ket-based alternatives rather than pro-
scriptive brute force regulation. Such
measures have thus far proven to be ex-
tremely effective. They are also less
costly, and they are fair.

One of the most common complaints
I hear from businesses, both large and
small, is the unnecessarily strict and
archaic nature of the Delaney clause,
or the rule that says even very small
traces, trace elements of materials
deemed unhealthy prohibit a company
from offering that product to the pub-
lic. The problem is that technology
today has progressed far enough and so
rapidly from the time the Delaney
clause was first introduced that we can
now detect these trace elements of sub-
stances that simply could never have
been detected before and at levels that
cannot be reasonably argued to be det-
rimental to ones health. However, the
law has not changed to fit that reality.
Such an inflexibility does not have the
best interests of the public in mind.
This legislation will in large part rem-
edy that problem, and not a minute too
soon.

This bill reinforces what this body
passed earlier this year in the form of
the congressional review, S. 219, of any
new major rules. This provision will ul-
timately allow elected lawmakers—not
regulatory agency bureaucrats—to de-
cide if the new rule is in the best inter-
est of the public before rules are ap-
plied. And perhaps the most encourag-
ing provision of this legislation is the
explicit instruction it includes to mini-
mize the impact on small businesses
when formulating and applying rules.

Mr. President, it is high time we re-
apply this simple set of principles by
which the economy and society func-
tion to the way our Government works.
It is time to hold the Government ac-
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countable to the same standards which
the public must meet every day. It is
unfortunate, if not ludicrous, that it
would be any other way, and it is no
wonder that the American electorate is
restless and upset with their Govern-
ment.

During the course of this debate, we
have heard many examples, both tell-
ing and anecdotal. These examples re-
mind us exactly how unprincipled and
how out of control our Government can
sometimes be. Some of the instances of
the regulatory machine run amok are
almost unbelievable in their egregious
violation of common sense and individ-
ual rights. But the one fact that must
be kept in mind is that our Govern-
ment operates in such a way that the
common good is no longer the goal.
Regulation has become a goal in and of
itself. Not only is that dangerous, it is
unfair and extraordinarily expensive—
almost $600 billion a year.

This legislation should be viewed as
nothing short of a necessary com-
plement to what we are striving to ac-
complish in balancing our budget. In-
deed, this legislation could be viewed
as the opportunity to give the Amer-
ican public the biggest tax cut in its
history without so much as increasing
the deficit or reducing benefits by a
single cent.

We would be remiss in our duties as
popularly elected officials if we failed
in this opportunity by failing to pass
this important legislation or by pass-
ing it in a form so watered down as to
hardly check the regulatory machine
at all. | strongly urge my colleagues
not to miss this opportunity and not to
let special interests or partisan con-
cerns guide our upcoming votes.

Thank you, Mr. President. | yield the
floor.

Mr. INHOFE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

REGULATORY REFORM COST-
BENEFIT LANGUAGE

Mr. INHOFE. Mr. President, the Sen-
ator from Tennessee at the conclusion
of his remarks started talking about
something that is very, very signifi-
cant and has been left out of this de-
bate. | have a few comments to make,
and then | wish to follow up on that.
And that is the budget ramifications of
an overregulated society.

I am an original cosponsor of the
Dole bill. However, | will say that | do
not believe the bill goes far enough. |
would like to have it stronger. It does
not include a supermandate which
would make the new cost-benefit provi-
sions apply to all regulations. It spe-
cifically exempts those statutes which
set a lesser standard in the statutory
language. These exempted laws include
many of the environmental statutes
such as the Clean Air Act, which really
does need a strong cost-benefit provi-
sion.

Half of all regulations issued are
from the EPA, and half of all the EPA
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regulations are under the Clean Air
Act. So that is why that act is so sig-
nificant. We need to protect human
health, but the EPA has gone way too
far.

At the time of the Clean Air Act, the
head of the Department of Health and
Human Services told the Office of Man-
agement and Budget that they had no
issues with the air bill. The only health
benefit, according to HHS, was remov-
ing benzene from gas. This is the head
of the public health department saying
the bill was not protecting health.

When EPA determines risk in their
risk assessments they use something
called the maximum exposed individ-
ual, which is a person who spends every
day of their life, 24 hours a day for 70
years, underneath the factory vent
breathing the discharges. And | do not
know anybody like that. That is to-
tally unreasonable.

They also use the maximum toler-
ated dose for rats, which is when they
stuff so much of the substance that
they are studying into a rat the rat is
going to die from stress.

For part of the Clean Air Act, they
also observed the effects of emissions
on asthma patients. But what they did
was take away their medicine and force
them to jog in 110 degrees heat, and no-
body does this. This again is not realis-
tic. The only realism you will find is in
the minds of bureaucrats who do not
live in the real world.

We can get 90 percent of the benefits
from 10 percent of the costs. What EPA
is trying to do is reach that final 10
percent of the benefits which incurs
the rest of the costs, which is 90 per-
cent. You do not need to be a rocket
scientist to understand that 10 percent
of the benefits is not worth 90 percent
of the costs.

We should require that benefits out-
weigh or exceed the costs of regulation.
When you reach that 90 percent benefit
level, you reach a point of diminishing
returns. We are paying for much more
than we are getting. Businesses do not
operate this way, at least they do not
operate this way very long, and neither
do consumers. The Government defi-
nitely should not either. For an incre-
mental benefit of 1 percent, we should
only have to pay an incremental cost
of 1 percent or less. Nowhere else but in
the Federal Government do people
spend $1 million to get $100 worth of
benefit, and we must end this practice.

The Clean Air Act refinery MACT
rule is a perfect example. As proposed,
the rule would cost approximately $10
million and only save less than one-
half of one life.

The cost-benefit language in the Dole
bill is good but not good enough. And it
is a shame it does not apply to all ex-
isting statutes. As a Member of the En-
vironment and Public Works Commit-
tee, | will strive to place good cost-ben-
efit language in all future reauthoriza-
tions, yet | must point out my dis-
appointment with the cost-benefit lan-
guage in this bill. Perhaps we can work
together and strengthen it later. And,
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of course, it is the only dog in this
hunt at this time.

Let me suggest something. Yester-
day, | ran out of time when | was talk-
ing about the Regulatory Reform Act,
and there are a couple of examples that
I wanted to use. | had used some exam-
ples from around the country, but I did
not use the local examples.

Once before, when we were talking
about Superfund abuse, which we are
dealing with here also, | told the story
of a very close personal friend of mine
in Tulsa, OK. His name is Jimmy Dunn.
His family has Mill Creek Lumber Co.
It is the third generation to run this
lumber company—highly competitive.
It is in an environment in which many
of them do not exist; they are not able
to survive.

He called me up. At that time, | was
a Member of the House. He said, ““Con-
gressman INHOFE, the EPA has just put
me out of business.” | said, ‘““What did
you do wrong?’”’ And Jimmy Dunn said,
“l don’t think | did anything wrong,
but for the last 10 years we have been
using the same contractor to sell our
used crankcase oil.”” And that contrac-
tor was licensed by the Federal Gov-
ernment; he was licensed by the State
Government; he was licensed by Tulsa
County, and yet they traced some of
the crankcase oil from this contractor
to the Double Eagle Superfund site.

He read the letter he received from
the administrator of the EPA, the last
paragraph of which said we are going
to impose $25,000-a-day fines on you
and possible criminal sanctions.

Now, we were able to stop that, but
for every one that we find out about
and are able to help, there are thou-
sands that we do not find out about.

| had a visitor in my office yesterday
who is the administrator of the endan-
gered species here and a very nice lady,
and we visited about it. She said,
“Well, I can count on both hands the
number of prosecutions we have had. It
is fictitious to say that we are being
abusive in the Endangered Species
Act.” | said, ““You miss the point alto-
gether.” For each one that is ulti-
mately a conviction or a prosecution,
you have 100,000 of them out there that
are threats, that are threatening those
people who are working hard, making
money to pay taxes for all this fun that
we are having up here.

| have a guy that | met 4 days before
Christmas. His name is Keith Carter.
Keith Carter lives in a little town in
Oklahoma—Skiatook, OK—just north
of Tulsa, OK. It is a very small commu-
nity. Keith Carter developed a spray
that he puts on horses. | do not know
what it does, but apparently there is a
market for it. Keith Carter called me 4
days before Christmas and Keith Carter
said, ‘“Congressman, EPA has just put
me out of business and | have to fire
my only four employees 4 days before
Christmas.”’

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. INHOFE. | ask unanimous con-
sent for 2 additional minutes.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. | thank the Chair. | do
want to finish this story.

What had happened in the case of
Keith Carter is that Keith Carter had
moved his location from his basement
up the street three houses for a larger
place. He told the EPA regional office
in Texas about it, but he did not tell
the office in Washington, and so they
took away his number. So we got his
number back. It took 3 weeks to do it.
Finally, we got his number back.

He called me back. He said, ‘“‘Con-
gressman, | have another problem; now
I can’t use my inventory, 25,000 dollars’
worth of silkscreen bottles, because
they have the old number on them.”
Well, this is the type of harassment
that has taken place.

Lastly, since the Senator from Ten-
nessee brought this up, there is a bril-
liant guy, a Dr. Bruce Yandle from
Clemson University, that made a dis-
covery that everyone should focus on
at this time. We are all concerned
about deficits. What he discovered
was—and he skewed this draft out for
us—that there is a direct relationship
between the number of pages in the
Federal Register, which indicates the
number of regulations, and the deficit.
These yellow bars down here signify
and represent the deficits during these
years starting all the way back in 1950
going up to the current year. And if
you look at this, it follows exactly
along the line of the pages in the Fed-
eral Register. So, | would say to those
individuals, if you are looking for an-
other excuse, if you do not believe that
we have an obtrusive, abusive Govern-
ment, then look at it from a fiscal
standpoint. If you really want to bal-
ance the budget, to eliminate the defi-
cit, there is no single greater thing we
can do than stop the excessive regula-
tions in our society. And this is our op-
portunity to do it.

Thank you, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized under
the previous order to speak for up to 10
minutes.

Mrs.
Chair.

(The remarks of Mrs. KAsseBauM and
Mr. KENNEDY pertaining to the intro-
duction of S. 1028 are located in today’s
RECORD under ‘“‘Statements on Intro-
duced Bills and Joint Resolutions.”’)

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from
North Dakota is recognized to speak
for up to 15 minutes.

KASSEBAUM. | thank the

COMPREHENSIVE REGULATORY
REFORM ACT

Mr. DORGAN. Mr. President, the sub-
ject on the floor of the Senate is regu-
latory reform. It is an important issue.
Nearly all of us in this Chamber know
that there are many Americans con-
fronted these days with regulations
that they think do not represent com-
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mon sense, regulations that are too
burdensome, regulations that do not
seem appropriate or right. | understand
that. | think some of that does exist.
And when and where it exists, we ought
to put an end to it. Americans have
enough trouble without having to deal

with regulations that do not make
sense.
But the story of regulations is a

story with more than one chapter. An-
other part of the regulations story is
the regulations that we have put in
place that improve life in this country;
regulations that require inspection of
food so that we have safe food to eat;
regulations that require an approval by
the Food and Drug Administration of
drugs that are being proposed to be
marketed in this country so that con-
sumers have some confidence that
these drugs are safe; regulations that
prohibit big corporations from dump-
ing their chemicals into our streams
and into our lakes and rivers; regula-
tions that prohibit big corporations
from pouring pollution into our air.
Many of those regulations are criti-
cally important, and we ought to keep
them.

It is interesting, most of what we see
in the Congress is a debate about fail-
ure, it is never much a debate about
success. Let me just for a moment de-
scribe for my colleagues a success.

Today, we use twice as much energy
in this country than we did 20 years
ago, but we have in this country today,
by all standards of measurement,
cleaner air. Why would we have cleaner
air, less pollution, less smog in this
country today than we did 20 years ago
if we use twice as much energy? Be-
cause this country and this Congress
said we are going to change the way we
behave in this country; we are not
going to allow polluters to any longer
pollute the air; we are going to require
them to clean up their emissions. And
the result is a success story. It has
been the Clean Air Act, with all of its
imperfections, that has stopped the
degradation of America’s air. That is a
success.

Should we retreat on that? Should we
decide that regulations that require
corporations to stop polluting are bur-
densome so, therefore, they should not
have to stop polluting? Should we go
back to the good old days where we
dump all this pollution into the air and
let our Kids breathe it and say it does
not matter, that we can deal with the
consequences later? | do not think so. |
do not think the American people
would believe that we want to go back
to those days.

How about water? There is a book by
Gregg Easterbrook recently published
that talks about these success stories.
We have less acid rain and cleaner
water these days than we had 20, 25
years ago. You all remember the story
about the Hudson River starting on
fire.

Now why would a river start to burn?
Because of this enormous amount of
pollution that was going on in this
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country. Now our rivers and lakes and
streams are cleaner and we have less
acid rain. Why is that the case? Is it
because someone decided in a corporate
boardroom someplace we really have to
stop doing this, we have to spend
money to stop doing it to clean up our
water? No, it is not because of that. It
is because Congress decided this ought
to stop and that reasonable regulations
and rules ought to require the big pol-
luters to stop polluting. The result is,
we have cleaner air and cleaner water.

Are all these regulations perfect? No,
not at all. Should some be changed?
Yes. But should we retreat in this
country on the requirement with rea-
sonable regulations to say to those who
would pollute our air and water you
have to stop polluting? Of course not.
We should not retreat on that. What we
have done there is a success story for
our country.

Should we retreat on food safety? Of
course not. That is not what the Amer-
ican people expect us to be doing.

Now, | have been interested in the
way this debate has gone here in the
Senate. It has gone like every other
bill we have seen this year. A bill is
brought to the floor of the Senate and,
within hours, the majority party starts
complaining about the minority party
stalling. Well, this bill was brought to
the floor of the Senate much as regu-
latory reform bills were brought to the
committee on which | serve, the Gov-
ernmental Affairs Committee. The first
such bill we saw in committee was a
moratorium, a regulatory moratorium;
and the majority party thought, gee,
this really sounds great, we will just
stop everything, no more rules will be
issued. No more regulations will be is-
sued. We will stop them in their tracks
until a time certain later.

Some of us said that does not make
sense. We said the bill does not dis-
criminate between good and bad rules,
good regulations and bad regulations.
We decided to offer some amendments.
And so we offered amendments on E.
coli, on clean water, on
cryptosporidium, on mammography
standards, on commuter airline safety
standards, which we were sure the ma-
jority party did not want to interrupt.
Did they really want to interrupt a
regulation that establishes the reason-
able standards for mammography
screenings for breast cancer? No; it
turns out that is not really what they
intended to do. What about E. coli? Did
they intend to allow for degradation of
food safety standards? No; it turns out
they did not intend to do that either.
We went through a whole series of
amendments, and it turns out that is
not what they really intended to do.

Well, they come to the floor with a
regulatory reform proposal, and we
have a number of amendments that we
are prepared to offer. The fact is that
you cannot get amendments up on the
floor. Oh, we got one up yesterday and
it took all day. The folks that offered
the amendment were ready to vote at
noon. We did not vote until the end of
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the day. Why? Well, because the other
side is stalling, and they accuse us of
delaying. That is a curious, interesting
approach to legislative strategy. You
stall and accuse the other side of delay.
So far, there have been 16 amendments
offered on this bill; 14 of the 16 have
been offered by the other side, and only
two by those who want to change the
bill or would support a substitute to
the bill.

If we want to finish this bill—and I
do—and if we want to move ahead—and
I think we should—we ought to decide
to allow all these amendments to be of-
fered, the amendments that address the
specific issues. Do you intend really to
degrade seafood safety standards? | do
not think so. Let us offer an amend-
ment to guarantee that is not the case.
Do you intend to undercut and degrade
clean air standards? | do not think so.
Let us decide we want to vote on that.

Let us offer those amendments. | ex-
pect most people would be willing to
offer them expeditiously, with time
agreements, and we will vote on them.
And no one, in my judgment, could
genuinely suggest anyone here is stall-
ing. The stall comes from those who
bring the bill to the floor but do not
want amendments offered that they do
not want to vote on. That is the stall.
| understand that. But it is not the way
we ought to do bills. There are good
regulations and bad regulations. We
ought to get rid of the bad and keep
the good.

I heard somebody this morning talk
about the burden. We place an unfair
burden on America’s corporations with
respect to regulations. Well, 1 will tell
you, some corporations have relieved
themselves of that burden. Two or
three applications a day are being ap-
proved for new plants on the
maquiladora border, south of the Mexi-
can-United States border—two or three
a day. These are new American plants
that move to Mexico. Why do they
move down there? Because Mexico is a
place where they can produce things
differently than in our country. First
of all, it is much cheaper; they can pay
lower wages, and often they can hire
kids.

Second, they do not have the enforce-
ment on environmental controls. You
can move your plant to Mexico and pol-
lute. You do not have to be burdened
by all of those unreasonable standards
in the United States; if you are going
to produce something, you should not
pollute water and air. So it costs less
to produce there.

Is it right? Is that the future? Is that
what we want to have happen? | do not
think so. Is the answer to it to decide
we should not burden them, that they
should pollute while in this country? |
do not think that is the case either.

I think we have provided some good
leadership with respect to our set of
regulations on requiring polluters to
stop polluting, in requiring those who
are involved in processing the meat in
this country to process it in conditions
that we feel are safe for the American
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consumer. | do not understand those
who believe that these are burdens on
America’s corporations that must be
relieved with a bill that cannot be
amended because they do not want to
vote on these specific issues.

We have been treated in recent
months to a lot of very substantial re-
forms, some of which | have thought
made a lot of sense, some of which
should have been passed when the
Democrats controlled the Congress and
were not. It is our fault. | voted for
some of these reforms. | voted for un-
funded mandates. | thought it made a
lot of sense. | voted for the line-item
veto. Some of these reforms make
sense.

Some of these reforms brought to the
floor of the Senate are inherently radi-
cal reforms, responding to the big
money interests of this country. Regu-
latory reform, for anybody who is in-
terested, has been largely written by
the special interests, by the large cor-
porate interests, largely written by the
large corporate interests who want to
get out from the burden of costly regu-
lations. | understand that. | understand
why they want to do that. But the pub-
lic interest has been established here
from our perspective that we want that
burden imposed to require clean air
and water and safe food and the rest.

We had a fight in North Dakota in
the 1970’s when they were going to
process coal to produce electricity. |
and the then Governor decided the only
way we were going to give water per-
mits was to fight for the latest avail-
able technology to be put on those
plants, which included then wet scrub-
bers, very expensive environmental
control technology, in order to protect
North Dakota’s air. Well, obviously,
the coal industry and others who were
processing that coal, the electric gen-
erating industry, did not want any part
of that. They did not want that. Why?
Because it costs money. | understand
why. | understand why they fought it.
But we were right and we insisted on
it, and we now have those coal-fired
generating plants in North Dakota.
But the fact is the latest available
technology was included on those
plants, which included wet scrubbers to
reduce the effluent that goes into the
air. | cannot be more pleased about the
fight 1 was involved in in the 1970’s re-
quiring that that happen. We were con-
sidered fairly radical at the time. We
were environmentalists. We were try-
ing to impose costs on industry. Yes,
we were. We wanted those who pur-
chased the electricity from those
plants to help pay the costs of keeping
the air clean. Is that radical? Well, it
was called radical, but | do not happen
to think it is. | think it is right.

I am a little tired of special interests
beating the drum and calling the tune
in this town, to suggest that somehow
they now need their burdens relieved—
especially when they tell us of those
burdens of having to comply with the
Clean Air Act, Clean Water Act, food
safety standards, and the like.
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Yes, let us have regulatory reform,
and let us do it in the right way. Let us
be aggressive in making sure that regu-
lations make good common sense. Let
us get rid of silly, useless regulations,
and let us get rid of the people that
write those kinds of regulations. But,
at the same time, let us make sure
that we protect this country with rea-
sonable regulations that protect our
air, water, food safety, and more. That
ought to be the job for all of us on the
floor of this Senate. There ought not be
any disagreement about it. Nor should
there be disagreement about whether
anybody is stalling. If the majority
party will simply allow those who be-
lieve that amendments are necessary
to this bill to be offered and debated,
this bill will move, and move quickly—
with proper amendments.

But it is disingenuous, in my judg-
ment, to be delaying because you do
not want to vote on amendments, and
then accuse the other side of stalling.
That is not much of a legislative strat-
egy and will not produce much of a re-
sult for this country.

Mr. President, | yield the floor.

Mr. SIMPSON addressed the Chair.

The PRESIDING OFFICER (Mr.
CAMPBELL). Under the previous order,
the Senator from Wyoming is recog-
nized to speak for up to 10 minutes.

(The remarks of Mr. SIMPSON and Mr.
BINGAMAN pertaining to the introduc-
tion of S. 1029 are located in today’s
RECORD under ‘‘Statements on Intro-
duced Bills and Joint Resolutions.’”)

EXTENDING TIME FOR FILING
FIRST-DEGREE AMENDMENTS—S.
343

Mr. SIMPSON. Mr. President, on be-
half of the leader, | ask unanimous
consent that, notwithstanding the pro-
visions of rule XXIlI, all Senators have
until 5 p.m. today in order to file first-
degree amendments to the pending
Dole-Johnston substitute to S. 343, the
regulatory reform bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. Madam President, was
leader time reserved?

The PRESIDING OFFICER. The Sen-
ator is correct.

DISASTER IN SREBRENICA

Mr. DOLE. Mr. President, | had
hoped that the profound disaster in
Srebrenica would have provoked a
greater response from this administra-
tion than what we have seen in the last
48 hours. Tens of thousands of Bosnians
have fled, Dutch peacekeepers are
being held hostage, young girls are
being taken away by Bosnian Serb
forces, and the two other eastern en-
claves—also U.N. designated safe ha-
vens—are under continued attack. Yet,
instead of leadership, all the adminis-
tration has to offer is press spokesmen
to defend this catastrophe.

The best defense would be a change
in the present approach. However, that
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is unlikely from what the cadre of ad-
ministration spokesman have said.

Despite the obviousness of this colos-
sal failure, Western leaders cling stub-
bornly to the myth that no other op-
tions exit.

There are reports that the adminis-
tration is working with the allies to
withdraw U.N. forces from the Eastern
enclaves and redeploy them in central
Bosnia and Sarajevo. In my view, this
would be redefining failure.

I remind my colleagues that in the
spring of 1993, Secretary Christopher
went to Europe with the lift-and-strike
plan and returned with the joint action
plan. This plan was sold as the humani-
tarian option. The option that put the
Bosnians’ interests first. The joint ac-
tion plan committed the United States,
Britain, France, Russia, and the Euro-
pean Union to the protection of six
U.N.-designated safe havens and clos-
ing the borders between Serbia and
Bosnia.

There are those of us who urged the
administration not to go along with
this so-called plan, who warned that
creating giant refugee camps with
minimal defense would support Serbian
war aims. We were ignored.

I might say these suggestions came
not just from this side but on both
sides of the aisle.

The administration went ahead and
what a trade. Two vyears later
Milosevic is still sending supplies and
troops across the border and, the
Bosnians are not only defenseless, but
undefended.

Now we are faced with a widening ca-
tastrophe, but there is no longer any
attempt to save the Bosnians—only to
save face. The rapid reaction force is
intended to save face.

I believe that the United Nations
must begin preparations for with-
drawal immediately. | am prepared to
support the use of U.S. forces, if they
are necessary, but under strict condi-
tions.

If we have to use U.S. forces, it is
going to be because of a total lack of
policy by the Clinton administration.
We are going to be backed into the use
of U.S. forces because of a lack of clear
leadership by this administration. That
should be clear to everyone.

But even having said that, we have
some obligations and | would be willing
to support use of U.S. forces—under
strict conditions.

First, unified NATO command—no
dual key.

Second, robust rules of engagement
which provide for massive retaliation if
any U.S. forces are attacked.

Third, all necessary measures are
taken to protect United States and
NATO personnel from likely threats—
from any source, to include Serbia—to
include the suppression of Serbian air
defenses.

Fourth, no risking U.S. lives to save
equipment.

Fifth, agreement from our allies to
lift the arms embargo on Bosnia.

The administration must know that
it will be held responsible and that if
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these conditions are not met, the risk
to U.S. forces will be far greater than
necessary.

Mr. President, the United Nations
must withdraw and the arms embargo
must be lifted. The United States can-
not continue to subsidize and support a
U.N. mission that serves largely to su-
pervise ethnic cleansing and aggres-
sion. The United States must exercise
leadership and support the fundamen-
tal right of self-defense.

I listened last night to one of the
spokesmen, a White House press per-
son, talking about Bosnia. He said,
“Well, we cannot afford to lift the arms
embargo. That would cost us money.”

What does he think we are spending
now? We are spending a great deal of
money, and we are picking up 31 per-
cent of the tab right now in Bosnia.
Hundreds and hundreds of millions of
dollars have been spent by the U.S.
taxpayers. So | wish if they are going
to trot out the press spokesmen, at
least they should have the facts correct
and tell the American people the truth,
and give them an accurate report of
what is actually happening.

| yield the floor.

WAS CONGRESS IRRESPONSIBLE?
LOOK AT THE ARITHMETIC

Mr. HELMS. Mr. President, on that
evening in 1972 when | learned that I
had been elected to the Senate, | made
a commitment to myself that | would
never fail to see any young person, or
any group of young people, who wanted
to see me.

It has proved enormously beneficial
to me because | have been inspired by
the estimated 60,000 young people with
whom | have visited during the nearly
23 years | have been in the Senate.

Most of them have been concerned
about the magnitude of the Federal
debt that Congress has run up for the
coming generations to pay. The young
people and | always discuss the fact
that under the U.S. Constitution, no
President can spend a dime of Federal
money that has not first been author-
ized and appropriated by both the
House and Senate of the United States.

That is why | began making these
daily reports to the Senate on Feb-
ruary 22, 1992. | wanted to make a mat-
ter of daily record of the precise size of
the Federal debt which as of yesterday,
Wednesday, July 12, stood at
$4,927,810,673,266.79 or $18,706.05 for
every man, woman, and child in Amer-
ica on a per capita basis.

Mr. SIMPSON. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SPECTER. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Under the previous order, the Sen-
ator from Pennsylvania, [Mr. SPECTER]

The
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is recognized to speak for up to 15 min-
utes.

THE RUBY RIDGE INCIDENT

Mr. SPECTER. Mr. President, | have
sought this special order for recogni-
tion this morning to renew my urging
that the Senate conduct oversight
hearings into the incident at Ruby
Ridge, a subject that | have spoken on
at length on the Senate floor—on May
9, 10, 11, 18 and 26—and on those occa-
sions urged that hearings be conducted
before the August recess because of
what | view to be the urgency of the
situation.

I renew that request in light of the
release by the Federal Bureau of Inves-
tigation yesterday, and the extensive
publicity in the news media today, re-
porting on the suspension of a ranking
FBI agent involved in the Ruby Ridge
incident, the suspension occurring
‘“‘after authorities allege that he de-
stroyed a document that could have al-
tered the official account of what hap-
pened at the standoff on August 22,
1992.”

Mr. President, it has been my judg-
ment for some considerable period of
time that the Congress has been dere-
lict in failing to have oversight hear-
ings on very serious matters involving
Federal law enforcement operations in
the United States, and that it is up to
the Congress as a matter of congres-
sional oversight to make sure that
there is accountability at all levels of
the Federal Government.

I have considered very carefully the
very heavy responsibility of law en-
forcement officials, the FBI, the Bu-
reau of Alcohol, Tobacco and Firearms,
and others, agencies that | have
worked with extensively over my whole
career of public service—since | was
district attorney of Philadelphia—and
have a full appreciation of the very
high risks that law enforcement offi-
cers at all levels undertake. But there
is great concern in America today
about excessive Federal authority, and
about the incidents which have oc-
curred not only at Waco but also at
Ruby Ridge.

This is in line with the concern in
this country, which is as old as the
Declaration of Independence itself, in
challenging the legitimacy of govern-
ment.

That brought the revolution and the
founding of the United States of Amer-
ica. Our history is full of challenges to
be sure that the Bill of Rights is re-
spected. It is no coincidence that the
United States has had the longest
record in world history for stable gov-
ernment, no coincidence that record is
the result of having a Bill of Rights
which has been meticulously enforced,
and one of the agencies of enforcement
is the constitutional prerogative and
responsibility of the Congress of the
United States to conduct oversight.

Mr. President, it is a matter of the
utmost gravity when there are allega-
tions that there has been the destruc-

CONGRESSIONAL RECORD —SENATE

tion of a document which could shed
light on what happened at Ruby Ridge,
and this is only another step along the
way on matters which already were in
the public record suggesting substan-
tial impropriety.

In my statement on the Senate floor
on May 26, | referred to a letter from
FBI Special Agent Eugene Glenn, who
was on the scene at Ruby Ridge, and
who was disciplined, and Mr. Glenn had
this to say on page 6 of an extensive
letter which he wrote to Mr. Michael
Shaheen of the Justice Department’s
Office of Professional Responsibility:

On August 22, 1992, then Assistant Director
Potts advised during a telephonic conversa-
tion with the special agent in charge that he
had approved the rules of engagement and
that he articulated his reasons for his ad-
justments to the Bureau standard shooting
policy.

At that time, | called the attention
of my colleagues to the fact that in my
personal conversation with Mr. Potts
on May 17, he said to me categorically,
“There was never a change in the rules
of engagement.”” And Mr. Potts advised
me further that there was ‘“no author-
ization to change the deadly force pol-
icy.”

Mr. President, as | have said pre-
viously in this Chamber, | have talked
extensively to people who have partici-
pated, been involved in the incident at
Ruby Ridge. | talked to Mr. Randy
Weaver at some length back on May 13,
1995, and got his account of what was
truly a tragic incident which resulted
in the killing of a deputy U.S. marshal,
the killing of Mr. Weaver’s young son,
Sam, who was shot in the back, and the
killing of Mr. Weaver’s wife, who was
holding their infant daughter.

The entire incident involving Mr.
Weaver occurred, according to Mr.
Weaver, when he was approached by
agents from the Bureau of Alcohol, To-
bacco and Firearms asking if he could
sell them sawed-off shotguns, which ap-
parently he later did in a context
where a court found it to be entrap-
ment. | questioned Mr. John Magaw,
the Director of the Bureau of Alcohol,
Tobacco and Firearms, and he conceded
to me that there was what he called
borderline entrapment in the Weaver
case.

So that you have a sequence of
events of Mr. Weaver living in Bound-
ary County, ID, right next to the Cana-
dian border, really wanting to be left
alone, an incident with this issue of en-
trapment, and later the marshals com-
ing to the premises of the Weaver
household. And then you have an inci-
dent, tragic, the Kkilling of a deputy
U.S. marshal, two members of the Wea-
ver family, and then a dispute as to
whether the FBI acted properly under
the rules of engagement; and then yes-
terday the disclosure that in fact there
had been some indication of further
wrongdoing.

This is a matter, Mr. President, in
which it seems to me it is imperative
that the Congress of the United States
exercise its oversight responsibilities.
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We have had on the record for some
time glaring conflicts which need to be
investigated, inquired into by the Con-
gress—the disparity between Special
Agent Glenn, who is in charge of the
FBI office in Salt Lake City, and the
account of Mr. Potts, who has since
been promoted to the position of Dep-
uty Director of the FBI.

As noted in this morning’s Washing-
ton Post:

Last year, a Justice Department task force
sharply criticized the FBI action during the
incident.

Referring to Ruby Ridge.

The task force concluded that the Bureau’s
conduct ‘“‘contravened the Constitution’ and
that criminal charges should be considered
against the responsible agents. The task
force report was forwarded for comment to
the Justice Department’s Office of Profes-
sional Responsibility and the Civil Rights
Division. Those offices in their evaluations
held that no criminal conduct took place.

Now, Mr. President, I submit that in
the context of a task force report say-
ing the Constitution has been violated
and suggesting criminal prosecution,
and a disagreement within the Depart-
ment of Justice itself, that we have is
the quintessential circumstance where
the Congress of the United States has
oversight responsibilities. And yet we
sit by idly and do nothing.

I have said on the Senate floor that
in my judgment Congress has been der-
elict in its duties. | think it is a matter
of nonfeasance, the failure to perform a
positive obligation and a positive duty.
And for the Congress, the Senate, the
Judiciary Committee to continue to
turn its back would amount to more
than nonfeasance, perhaps misfeasance,
perhaps malfeasance.

There is great unrest in America
today, Mr. President, as we all know,
with the development of extensive mi-
litia around the country and a vivid,
active distrust for what goes on in
Washington. | can understand that dis-
trust in the face of what | see person-
ally as a Member of the Senate and as
a Member of the Senate Judiciary
Committee. | not only understand that
distrust and skepticism, but I share it
in the absence of any oversight having
been undertaken by the Congress, the
Senate, and the Judiciary Committee
on these important matters.

I made an effort to hold these hear-
ings with the Subcommittee on Terror-
ism, the subcommittee which has juris-
diction over these matters, and | was
thwarted in that attempt to do so. And
I took the highly unusual step of bring-
ing the matter to the floor of the Sen-
ate in a resolution calling for hearings
on Ruby Ridge, among other things, in
advance of the August 4 recess.

| had no doubt, Mr. President, no na-
ivete that that resolution was not
going to be adopted in the face of our
standards as to prerogatives of chair-
men, but it seemed to me sufficiently
serious to bring it to the floor of the
Senate and to bring it to a head.

In my capacity as chairman of the
Terrorism Subcommittee, | have had a
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series of hearings, four hearings on the
subject, one of which involved the mili-
tia where law enforcement officials
from the FBI, the Bureau of Alcohol,
Tobacco and Firearms, the State police
chief from Missouri, and prosecuting
attorneys from Phoenix, AZ, and
Musselshell County, MT, came forward
and testified about the dangers of the
militia and at the same time, same
hearing, a second panel testified about
the reasons why the militia are grow-
ing in the United States, members of
the militia talking about the distrust
of what goes on in Washington, accus-
ing the committee, accusing the Sen-
ate, accusing this Senator of corrup-
tion, and a very heated exchange fol-
lowed in which | did not take that ac-
cusation lightly. And | do not. But |
must say, Mr. President, that | worry
about our country when this kind of in-
formation is open and notorious and
there is no response from this body,
from the Judiciary Committee, to have
these oversight hearings.

| think that when you now have, be-
yond the issues which | have raised,
where you now have the lead story in
this morning’s Washington Post, under
the banner headline, ‘““Probe of FBI’s
Idaho Siege Reopened,” detailing the
destruction of documents on top of the
contradictions and problems in this in-
vestigation, that this is highly likely
to produce the kind of public pressure
which it appears is the only way to get
any results on a matter of this sort.

Mr. President, | think it is a matter
of the utmost gravity and the utmost
seriousness, and we sit really on a pow-
der keg with a lot of distrust and anxi-
ety and anger welling up across the
country as to excessive action by the
Federal Government. Accountability at
the highest levels is absolutely man-
dated, and it is the responsibility of
the Congress and the Senate and the
Judiciary Committee to conduct these
oversight hearings and, in addition to
having discussed these matters pri-
vately with the appropriate authorities
within our own body, | think it abso-
lutely necessary to make the state-
ment as forcefully as | can to urge that
these hearings be conducted, conducted
promptly and, in any event, before we
adjourn for the August recess.

TRIBUTE TO FRANCIS J. BAGNELL

Mr. SPECTER. Mr. President, |
would now like to take the few minutes
remaining before morning business ex-
pires, in the absence of any other Sen-
ator on the floor, to comment on the
passing of a great American, Francis J.
Bagnell, commonly known as ‘‘Reg”
Bagnell, who, as we speak, is having
memorial funeral services conducted in
the Philadelphia suburbs.

Reg Bagnell has been an outstanding
figure in the Philadelphia area in
Pennsylvania and in America as a con-
tributor to iImportant causes. He
achieved legendary fame as a young
football player at the University of
Pennsylvania in the fall of 1946. Reg
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Bagnell and | were classmates at the
University of Pennsylvania in 1951. And
| was one of those who sat in the stands
and admired his prowess. He weighed
about 160 pounds and played tailback.
On the old single wing on one glorious
autumn day in 1946, he threw 14 con-
secutive passes against Dartmouth.
And he followed his all-American sta-
tus by being an all-American contribu-
tor to the American scene. And |
thought it appropriate to take just a
few moments to recognize Reg
Bagnell’s great contribution, not only
as an athlete but as a community ac-
tivist and as a great American.

I see it is now 10:45, Mr. President,
the time to adjourn morning business,
so | conclude and yield the floor.

CONCLUSION OF MORNING
BUSINESS
The PRESIDING OFFICER. Under
the previous order the hour of 10:45
having arrived, morning business is
closed.

COMPREHENSIVE REGULATORY
REFORM ACT

The PRESIDING OFFICER. The Sen-
ate will now resume consideration of S.
343. The clerk will report.

The legislative clerk read as follows:

A bill (S. 343) to reform the regulatory
process, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Dole amendment No. 1487, in the nature of
a substitute.

Roth/Biden amendment No. 1507 (to amend-
ment No. 1487), to strengthen the agency
prioritization and comparative risk analysis
section of the bill.

Mr. JOHNSTON addressed the Chair.

The PRESIDING OFFICER. Mr.
JOHNSTON is recognized.

Mr. JOHNSTON. Mr. President, last
night after | had left the Chamber and
repaired to my home, a cloture motion
was filed on this bill of which I was to-
tally unaware. Mr. President, | believe
that that was exactly the wrong thing
to do on this bill. | believe we were
making good bipartisan progress on
this bill. It is a difficult, complicated
bill. I think the legislative process was
proceeding, if not with dispatch, at
least with a spirit of dealing with the
issues. And | think we have begun to
make great progress.

Just overnight last night, for exam-
ple, in a good spirit of bipartisan
progress, | understand we have worked
out the Roth amendment, | believe to
the satisfaction of both sides. That will
remain to be seen. But | believe that is
so. | think we had a session scheduled
this morning for 9:30 dealing with some
of those on our side of the aisle who, in
a spirit of bipartisan cooperation,
wanted to try to work out some of the
remaining issues. And | think there
was some hope that that could take
place.

With the filing of the cloture motion,
that meeting was called off because our
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side, the Democratic side, had to repair
to put in all of these amendments
which had to be prepared by, | think, 1
p.m. today.

Mr. President, | have just come from
a meeting with the majority leader and
have urged him in the strongest way
possible to withdraw the cloture mo-
tion, to let us continue on in a biparti-
san spirit to work our way through
these amendments. | have not seen yet
on this bill delaying tactics. All of the
amendments which have been proposed
obviously have not been amendments
which | have agreed with. But | think
they were legitimate amendments. And
on, for example, the cryptosporidium
amendment last night—I think that
was a serious amendment—there was
also a time limit agreed to. And, Mr.
President, that is not the stuff of a fili-
buster, when you have a serious
amendment with a time limit. So, | am
in good hopes, Mr. President, that we
can withdraw that cloture motion and
let us legislate.

Today, | hope to deal, for example,
with the suggestion that Senator
GLENN made yesterday about extending
the 180-day period for completion of the
cost-benefit analysis when you invoke
the emergency provisions of the bill
when there is an emergency with re-
spect to health, safety, or the environ-
ment. | think we can agree to that. It
was a good amendment. | hope we can
agree to that.

I am very strongly for removing envi-
ronmental cleanup or Superfund from
this bill. 1 hope to join with Senator
BAucuUSs in proposing that amendment
this morning. | hope we can get that
done with a short time agreement.

So, Mr. President, | have urged the
majority leader, as | say, in the very
strongest way possible to withdraw the
cloture motion. Let us return to legis-
lating rather than having to prepare a
finite list of amendments. | will say
from my side of the aisle | believe that
we can secure cooperation. | do not be-
lieve there is a filibuster.

Mr. President, if there were a fili-
buster, we would not have had, believe
me, a 30-minute time Ilimit on
cryptosporidium last night. That is a
great issue to talk about for days. I
mean, it has all those elements—public
health, people dying. It is a serious
issue. But it was a serious amendment.
We took a vote on it. | happen to be for
the motion to table, not because | do
not have sympathy on the issue—I
mean more than sympathy; | think it
is a tremendous issue—but because |
think we had it taken care of. And I
might say that | and others spoke to
Senator KoHL last night and said we
believe we are confident that this issue
has been resolved by the earlier John-
ston amendment.

However, we will look at that issue
between now and the conference, and if
it needs fixing, if there is any assur-
ance that we need to give to people
that cryptosporidium will not be a
problem, that the regulation of it will
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not be hindered or delayed, we are pre-
pared to do that. 1 know | heard Sen-
ator HATCH say that very thing, and |
have given that assurance to Senator
KoHL. That is the kind of spirit which
I think we need on this bill to success-
fully pass it.

I hear from my caucus that we want
a good, reasonable, workable regu-
latory reform bill. We certainly hear
that from the other side of the aisle.
We ought to build on that spirit. To be
sure, there are differences on how we
think we would arrive at that, but they
are differences which can be reconciled.

So, Mr. President, | am hopeful that
this will be a productive day of legis-
lating; that we will, in fact, withdraw
the cloture motion; that we will re-
sume serious legislating in a spirit of
bipartisan cooperation.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah [Mr. HATCH] is recog-
nized.

Mr. HATCH. Mr. President, | got here
about a quarter to 7 this morning. |
happened to have left before the clo-
ture motion was filed myself and was
not sure whether the distinguished ma-
jority leader was going to do that,
which he has every right to do, espe-
cially where it is believed there is a
delay for delay’s sake.

I remember in the last number of
Congresses when Senator Mitchell was
the majority leader, they would call up
a bill and file cloture that day on al-
most every controversial bill—it was
just amazing to me—and accuse us of
filibustering right from the word go.
We are now on the fourth day of this—
actually the sixth. We have had very
few amendments, and the ones that we
have had are amendments that seem to
want to repeat what is already in the
bill.

Be that as it may, | showed up for
our negotiating session this morning. |
had to testify on the Utah wilderness
bill at a 9:30 meeting. | showed up and
the room was empty. | was prepared, as
my distinguished friend from Louisiana
was, to sit down with our colleagues on
the other side to find out what we can
do to narrow the amendments and re-
solve any conflicts that exist and try
to bring us together, if we can.

I have to say, my friend from Louisi-
ana and | have worked long and hard to
try and bring us together, to try and
accommodate those on the other side
who differ with us on this bill.

There are things we have been able to
do and there are things we have not
been able to do. On the list they pro-
vided us, we gave them answers on
every one of the items, and most of the
answers were that we cannot do this.
But there were still some areas where
we probably could get together and
hopefully resolve some of the dif-
ferences between the two sides. If we
cannot resolve differences and the
amendments are really serious and de-
cent amendments, then we will just
have it out on the floor. Whoever wins
wins, and we just vote them up or
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down. | am hopeful our side will stand
firm against some of these amend-
ments.

Nobody is trying to give anybody a
rough time. The majority leader has a
lot of pressure on him to get this mat-
ter resolved and to save as many days
as he can so that we do not cut into the
August recess. He has all kinds of
things on the plate that need to be
heard, so naturally he wants to move
ahead. | want to move ahead. The dis-
tinguished Senator from Louisiana
would like to move ahead. We would
like to resolve the difficulties and cer-
tainly have people feeling good about
it.

I do not think there is any real rea-
son for any person after 5 days on the
bill to pitch a hissy fit with the fact
that a cloture motion has been filed.
That has happened around here all my
Senate career. It is not unique. It says,
“Let’s get busy, let’s work and get this
done.”” | hope the two leaders can work
out some way of getting this done. |
also hope that we can all work to-
gether on this floor.

This is such an important piece of
legislation that | hope we can all get
together on this floor and help bring it
about. This legislation will save lives.
This legislation will provide the very
best science applicable to some of the
most important problems and issues of
our society. This legislation will solve
the problems, or at least go a long way
toward solving the problems of the
overregulatory nature of our society,
and some of the ridiculous regulations
that all of us put up with.

I know some have not liked my top 10
list of silly regulations, but | am going
to bring them up everyday anyway, be-
cause there are those who are very
dedicated to the bureaucracy around
here. That is where their power comes
from. They can have the bureaucracy
do what they could never pass on the
floor of the U.S. Senate. It does not
make any difference what it is going to
cost, the bureaucracy just does it. This
bill says, no, you are going to have to
have a cost-benefit analysis and risk
assessment to determine how dan-
gerous it is before you go and saddle
the American people with unnecessary
costs and tremendous burdens, and you
have to be more serious about regula-
tions rather than have these silly,
dumbbell regulations that are eating
our country alive and costing us bil-
lions of unnecessary dollars, to the ex-
tent of $6,000 to $10,000 per family in
this society.

Let me just give my top 10 list of
silly regulations. This is list No. 5.

Let me give you silly regulation No.
10: This is where over two dozen agents,
some in helicopters, stormed a farmer’s
field and seized his tractor for alleg-
edly harming the endangered kangaroo
rat. The farmer was never notified that
his land was a habitat for the rat, and
even the Federal officials were not cer-
tain which type of rats were on his
land. And yet they came and stopped
this farmer from doing his farming
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that he had done for years on the basis
of an alleged harm to an endangered al-
leged kangaroo rat. That is silly, but
that is what our people out there are
going through.

Let me give you silly regulation No.
9: Fining a company for worker safety
violations such as: a cut in the insula-
tion of an extension cord which had
been taken out of service, three cita-
tions, and a splintered handle on a
shovel, in spite of the fact that the
shovel was placed in the back of a
truck after it broke.

Now, that is silly, but that is the
type of regulation and interpretation
of regulations we are going through in
this society.

Silly regulation No. 8: Requiring so
many procedures that it took a busi-
ness an entire month to hire just one
person. Because of such complexity and
the extreme penalties that go with vio-
lations, the owner has resolved never,
never to hire more than 10 workers, de-
spite the fact that each worker logs 500
hours of overtime in a year. He just is
not going to put up with this type of
regulation, and having 10 or fewer, he
does not have to. Except he did have to
spend an entire month to just hire one
person.

Silly regulation No. 7: Fining a roof-
ing company for failure to have a fire
extinguisher in the proper place, in
spite of the fact that it had been moved
to prevent it from being stolen by pass-
ersby as three other extinguishers had
been in the preceding 3 days.

Silly regulation No. 6: Requiring a
trucking company to spend $126,000 to
destroy nine fuel tanks which were not
leaking.

Silly regulation No. 5. Denying a
wetland permit application and order-
ing an elderly couple to remove dirt in
an alleged wetland—dirt which had
been placed on the land by the city 10
years before the couple bought the
lot—only to concede a year later that
the couple did not need a permit to
have the fill on their land. That is
silly.

Silly regulation No. 4: Seeking a $14
million fine against farmers who were
accused of violating the Clean Water
Act by building a levy to prevent their
farm from flooding. That is ridiculous,
but that is what they did, a $14 million
fine against these poor farmers who
just wanted to prevent their farm from
flooding.

Silly regulation No. 3: Prohibiting an
80-year-old farmer from farming his
land, claiming it was a wetland when a
local business accidentally cut a drain-
age pipe.

I only have two more, and then | will
yield to the majority leader.

Silly regulation No. 2: Preventing a
company from harvesting any timber
on 72 acres of its land because two
spotted owls were seen nesting over a
mile and a half away. No spotted owls
had actually been seen on the compa-
ny’s land.

Let me just go to silly regulation No.
1: Requiring one of our towns in this
country to build a new reservoir in
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order to comply with the Safe Drinking
Water Act and then prohibiting the
construction of the reservoir because it
would flood a wetland. Fines were
threatened if the reservoir was built
and if it was not built. So the town did
not know what to do. It would be fined
either way. That is ridiculous and silly.
That is what the American people are
putting up with.

We can flood this floor with silly reg-
ulations, but we will bring a top 10 list
every so often just to remind people of
what this is all about: to get rid of this
junk and to let us live in more peace
and safety in this country.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER (Mrs.
HUTCHISON). The majority leader is rec-
ognized.

Mr. DOLE. Madam President, first, |
want to indicate that | will be meeting
with Senator DASCHLE in 2 or 3 min-
utes. We will be talking about the
schedule for the balance of this month
and into August.

As | ever said many times—not in
any threatening way because it is a
matter of fact—there is no question
about losing part of the August recess.
That is why | have been attempting to
move as quickly as possible on this bill
so we can go on to what | consider to
be the next important thing we need to
do before we have the August recess.

I will be going over that list with
Senator DASCHLE in a few moments. |
do not think it is unreasonable, but it
will take the cooperation of all Mem-
bers, and it will mean, frankly, every
day we lose is a day we lose in the re-
cess period, which | think is under-
standable by most Members.

I listened to the comments of the
Senator from Louisiana, and | must
say | apologize for not notifying him
and others earlier. I had mentioned it
in a press conference, and we thought
it was fairly public knowledge, that we
would file a cloture motion. But more
important than the cloture motion is
to determine when we can finish this
bill and how many amendments there
are, and whether we can get time
agreements.

We have made some progress, but it
has been painfully slow. We started on
this bill last Thursday. We had a lot of
debate and we did a little debate
Thursday before the recess, and a little
bit Friday, and we have had 3 days this
week.

This is a very important bill. | did
not think we would finish it this week,
but I would like to finish by next Tues-
day. | will discuss that with Senator
DAscHLE, and | will have some an-
nouncement to all of my colleagues
shortly after that time.

AMENDMENT NO. 1507, AS MODIFIED

Mr. ROTH. Madam President, | send
a modified amendment to the desk.

The PRESIDING OFFICER. The Sen-
ator has the right to modify his amend-
ment.

The amendment is so modified.

The amendment (No. 1507), as modi-
fied, is as follows:
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Delete all of section 635 (page 61, line 1
through page 64, line 14 and add in its place
the following new section 635:

SECTION 635. RISK-BASED PRIORITIES.

(a) PURPOSES.—The purposes of this section
are to—

(1) encourage Federal agencies engaged in
regulating risks to human health, safety,
and the environment to achieve the greatest
risk reduction at the least cost practical;

(2) promote the coordination of policies
and programs to reduce risks to human
health, safety, and the environment; and

(3) promote open communication among
Federal agencies, the public, the President,
and Congress regarding environmental,
health, and safety risks, and the prevention
and management of those risks.

(b) DEFINITIONS.—For the purposes of this
section:

(1) COMPARATIVE RISK ANALYSIS.—The term
‘“‘comparative risk analysis’ means a process
to systematically estimate, compare, and
rank the size and severity of risks to provide
a common basis for evaluating strategies for
reducing or preventing those risks.

(2) CoVvERED AGENCY.—The term ‘‘covered
agency’ means each of the following:

(A) The Environmental Protection Agency.

(B) The Department of Labor.

(C) The Department of Transportation.

(D) The Food and Drug Administration.

(E) The Department of Energy.

(F) The Department of the Interior.

(G) The Department of Agriculture.

(H) The Consumer Product Safety Commis-
sion.

(I) The National Oceanic and Atmospheric
Administration.

(J) The United States Army Corps of Engi-
neers.

(K) The Nuclear Regulatory Commission.

(3) EFFECT.—The term ‘“‘effect” means a
deleterious change in the condition of—

(A) a human or other living thing (includ-
ing death, cancer, or other chronic illness,
decreased reproductive capacity or disfigure-
ment); or

(B) an inanimate thing important to
human welfare (including destruction, de-
generation, the loss of intended function,
and increased costs for maintenance).

“4) IRREVERSIBILITY.—The term
“irreversibility’” means the extent to which
a return to conditions before the occurrence
of an effect are either very slow or will never
occur.

(5) LIKELIHOOD.—The term “‘likelihood™
means the estimated probability that an ef-
fect will occur.

(6) MAGNITUDE.—The term ‘‘magnitude”
means the number of individuals or the
quantity of ecological resources or other re-
sources that contribute to human welfare
that are affected by exposure to a stressor.

(7) SERIOUSNESS.—The term ‘‘seriousness’’
means the intensity of effect, the likelihood,
the irreversibility, and the magnitude.

(c) DEPARTMENT AND AGENCY PROGRAM
GOALS.—

(1) SETTING PRIORITIES.—INn exercising au-
thority under applicable laws protecting
human health, safety, or the environment,
the head of each covered agency should set
priorities and use the resources available
under those laws to address those risks to
human health, safety, and the environment
that—

(A) the covered agency determines to be
the most serious; and

(B) can be addressed in a cost-effective
manner, with the goal of achieving the
greatest overall net reduction in risks with
the public and private sector resources ex-
pended.

(2) DETERMINING THE MOST SERIOUS RISKS.—
In identifying the greatest risks under para-
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graph (1) of this subsection, each covered
agency shall consider, at a minimum—

(A) the likelihood, irreversibility, and se-
verity of the effect; and

(B) the number and classes of individuals
potentially affected, and shall explicitly
take into account the results of the com-
parative risk analysis conducted under sub-
section (d) of this section.

(3) OMB REVIEW.—The covered agency’s de-
terminations of the most serious risks for
purposes of setting priorities shall be re-
viewed and approved by the Director of the
Office of Management and Budget before sub-
mission of the covered agency’s annual budg-
et requests to Congress.

(4) INCORPORATING RISK-BASED PRIORITIES
INTO BUDGET AND PLANNING.—The head of
each covered agency shall incorporate the
priorities identified under paragraph (1) into
the agency budget, strategic planning, regu-
latory agenda, enforcement, and research ac-
tivities. When submitting its budget request
to Congress and when announcing its regu-
latory agenda in the Federal Register, each
covered agency shall identify the risks that
the covered agency head has determined are
the most serious and can be addressed in a
cost-effective manner under paragraph (1),
the basis for that determination, and explic-
itly identify how the covered agency’s re-
quested budget and regulatory agenda reflect
those priorities.

(5) EFFECTIVE DATE.—This subsection shall
take effect 12 months after the date of enact-
ment of this Act.

(d) COMPARATIVE RISK ANALYSIS.—

(1) REQUIREMENT.—(A)(i) No later than 6
months after the effective date of this Act,
the Director of the Office of Management
and Budget shall enter into appropriate ar-
rangements with a nationally recognized sci-
entific institution or scholarly organiza-
tion—

(1) to conduct a study of the methodologies
for using comparative risk to rank dissimilar
human health, safety, and environmental
risks; and

(1) to conduct a comparative risk analysis.

(ii) The comparative risk analysis shall
compare and rank, to the extent feasible,
human health, safety, and environmental
risks potentially regulated across the spec-
trum of programs administered by all cov-
ered agencies.

(B) The Director shall consult with the Of-
fice of Science and Technology Policy re-
garding the scope of the study and the con-
duct of the comparative risk analysis.

(C) Nothing in this subsection should be
construed to prevent the Director from en-
tering into a sole-source arrangement with a
national recognized scientific institution or
scholarly, organization.

(2) CRITERIA.—The Director shall ensure
that the arrangement under paragraph (1)
provides that—

(A) the scope and specificity of the analy-
sis are sufficient to provide the President
and agency heads guidance in allocating re-
sources across agencies and among programs
in agencies to achieve the greatest degree of
risk prevention and reduction for the public
and private resources expended;

(B) the analysis is conducted through an
open process, including opportunities for the
public to submit views, data, and analyses
and to provide public comment on the re-
sults before making them final;

(C) the analysis is conducted by a balanced
group of individuals with relevant expertise,
including toxicologists, biologists, engineers
and exports in medicine, industrial hygiene
and environmental effects, and the selection
of members for such study shall be at the
discretion of the scientific institution or
scholarly organization;

(D) the analysis is conducted, to the extent
feasible and relevant, consistent with the
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risk assessment and risk characterization
principles in section 633 of this title;

(E) the methodologies and principal sci-
entific determinations made in the analysis
are subjected to independent peer review
consistent with section 633(g), and the con-
clusions of the peer review are made publicly
available as part of the final report required
under subsection (e); and

(F) the results are presented in a manner
that distinguishes between the scientific
conclusions and any policy or value judg-
ments embodied in the comparisons.

(3) COMPLETION AND REVIEW.—No latter
than 3 years after the effective date of this
Act, the comparative risk analysis required
under paragraph (1) shall be completed. The
comparative risk analysis shall be reviewed
and revised at least every 5 years thereafter
for a minimum of 15 years following the re-
lease of the first analysis. The Director shall
arrange for such review and revision with an
accredited scientific body in the same man-
ner as provided under paragraphs (1) and (2).

(4) STuDY.—The study of methodologies
provided under paragraph (1) shall be con-
ducted as part of the first comparative risk
analysis and shall be completed no later
than 180 days after the completion of that
analysis. The goal of the study shall be to
develop and rigorously test methods of com-
parative risk analysis. The study shall have
sufficient scope and breadth to test ap-
proaches for improving comparative risk
analysis and its use in setting priorities for
human health, safety, and environmental
risk prevention and reduction.

(5) TECHNICAL GUIDANCE.—No later than 180
days after the effective date of this Act, the
Director, in collaboration with other heads
of covered agencies shall enter into a con-
tract with the National Research Council to
provide technical guidance to agencies on
approaches to using comparative risk analy-
sis in setting human health, safety, and envi-
ronmental priorities to assist agencies in
complying with subsection (c) of this sec-
tion.

(e) REPORTS AND RECOMMENDATIONS TO CON-
GRESS AND THE PRESIDENT.—No later than 24
months after the effective date of this Act,
each covered agency shall submit a report to
Congress and the President—

(1) detailing how the agency has complied
with subsection (c) and describing the rea-
sons for any departure from the requirement
to establish priorities to achieve the greatest
overall net reduction in risk;

(2) recommending—

(A) modification, repeal, or enactment of
laws to reform, eliminate, or enhance pro-
grams or mandates relating to human
health, safety, or the environment; and

(B) modification or elimination of statu-
torily or judicially mandated deadlines,

that would assist the covered agency to set
priorities in activities to address the risks to
human health, safety, or the environment in
a manner consistent with the requirements
of subsection (c)(1);

(3) evaluating the categories of policy and
value judgments used in risk assessment,
risk characterization, or cost-benefit analy-
sis; and

(4) discussing risk assessment research and
training needs, and the agency’s strategy
and schedule for meeting those needs.

(f) SAVINGS PROVISION AND JUDICIAL RE-
VIEW.—

(1) IN GENERAL.—Nothing in this section
shall be construed to modify any statutory
standard or requirement designed to protect
human health, safety, or the environment.

(2) JubiciAL REVIEW.—Compliance or non-
compliance by an agency with the provisions
of this section shall not be subject to judicial
review.
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AGENCY ANALYSIS.—AnNny analysis prepared
under this section shall not be subject to ju-
dicial consideration separate or apart from
the requirement, rule, program, or law to
which it relates. When an action for judicial
review of a covered agency action is insti-
tuted, any analysis for, or relating to, the
action shall constitute part of the whole
record of agency action for the purpose of ju-
dicial review of the action and shall, to the
extent relevant, be considered by a court in
determining the legality of the covered agen-
cy action.

Mr. ROTH. Madam President, | rise
to urge my colleagues to support my
amendment to encourage agencies to
set risk-based priorities. This amend-
ment incorporates the basic language
in S. 291 which | introduced in January
and which received bipartisan and
unanimous support of the Govern-
mental Affairs Committee. Such lan-
guage is also in S. 1001, introduced by
Senator GLENN.

This language has been modified
slightly through negotiations with
Senator GLENN and Senator JOHNSTON.

I ask unanimous consent to add the
names to my amendment of Senator
JOHNSTON and Senator GLENN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Madam President, | ask
unanimous consent that on the Roth
amendment regarding risk-based prior-
ities, there be 30 minutes for debate, to
be equally divided in the usual form,
and that no second-degree amendments
be in order.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

Mr. ROTH. Madam President, this
amendment would significantly im-
prove upon the current section 635 of S.
343, and it would clarify to the agencies
what is expected of them regarding pri-
ority setting.

My amendment provides an effective
date by which the agencies would set
priorities to ensure they achieve the
greatest overall risk reduction.

It also defines certain terms such as
comparative risk analysis, and most
serious risk, to reduce ambiguity about
their requirements.

My amendment also lists covered
agencies to which this requirement ap-
plies.

This amendment will also ensure
that the risk study is based on some
science. The comparative risk analysis
would have to meet the standards for
risk assessment, risk characterization,
and peer review already provided in S.
343.

The amendment also makes clear
that the comparative risk analysis
across Federal agencies is institu-
tionalized in agency practice. It is not
a one-time event.

Instead of specifying a particular sci-
entific body to conduct a comparative
risk analysis, the amendment allows
OMB to consult with OSTB in arrang-
ing the comparative risk study across
Federal agencies.

Madam President, | would like to em-
phasize that | think it is critically im-

Is there
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portant that we allow full public par-
ticipation through the risk priority-
setting process, and that this amend-
ment assures an open process, allows
public comment, and requires that pol-
icy judgments in the risk study be sep-
arated from scientific determination.

In sum, this amendment will allow
Members to be confident that the agen-
cies will use the results of the com-
parative risk analysis in a meaningful
way. It will help ensure that we gen-
erate or obtain greater risk reduction
at less cost.

Madam President, | would like to
take some time to speak about the
need for this amendment and what it
would require. | believe that setting
risk-based priorities offers the best op-
portunity to allocate rationally the re-
sources of both the government and the
private sector to protect human
health, safety, and the environment.

With this tool of comparative risk
analysis, we can make our health, safe-
ty, and environmental protection dol-
lars go farther, providing greater over-
all protection, and saving even more
lives than the current system.

The purpose of my amendment is to,
one, encourage Federal agencies en-
gaged in regulating risk to human
health, safety, and the environment, to
achieve the greatest risk reduction at
the least cost practical; two, promote
the coordination of policies and pro-
grams to reduce risk to human health,
safety, and the environment; three,
promote open communications among
the Federal agencies, the public, the
President and Congress regarding envi-
ronmental health and safety risks and
the prevention and management of
those risks.

There is widespread support for set-
ting risk-based priorities by many dis-
tinguished experts. As the blue ribbon
Carnegie Commission panel noted in
its report, “Risk in the Environment,”
the economic burden of regulation is so
great and the time and money avail-
able to address the many genuine envi-
ronmental and health threats so lim-
ited, that hard resource allocation
choices are important.

In the same vein, in 1995, National
Academy of Public Administration re-
port to Congress entitled ““Setting Pri-
orities, Getting Results,” recommends
that the Environmental Protection
Agency use comparative risk analysis
to identify priorities, and use the budg-
et process to allocate resources to the
agencies priorities.

The NAPA report recommends that
Congress ‘‘could enact specific legisla-
tion that would require risk-ranking
report every 2 to 3 years. Congress
should use the information when it
passes environmental statutes or re-
views EPA’s budget proposals.”’

A national comparative risk analysis
also was one of the chief recommenda-
tions of the Harvard Group on Risk
Management Reform in their March
1995 report ‘““Reform of Risk Regula-
tion: Achieving More Protection at
Less Cost.”
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Justice Steven Breyer has empha-
sized the need for risk-based priorities
in his outstanding book ‘‘Breaking the
Vicious Circle: Toward Effective Risk
Regulation.”

Finally, | should note that this idea
has its roots in two seminal reports,
“Unfinished Business’ (1987) and ‘“‘Re-
ducing Risks.”’

To provide greater protection at less
cost, | believe the Federal Government
must systematically evaluate the
threats to health, safety and the envi-
ronment that its programs address, and
determine which risks are the most se-
rious, most amenable to reduce in a
cost-effective manner.

This amendment requires each des-
ignated agency to engage in this eval-
uation among and within the programs
it administers to better enable the
President and Congress to prioritize re-
source agencies. The risk addressed by
all of the designated agencies would be
evaluated and compared.

Now, the purpose of these analyses is
not to dictate how the government
uses its resources but to provide Con-
gress and the President with the infor-

mation to make better informed
choices.
These analyses will be useful for

identifying unaddressed sources of risk,
risks borne disproportionately by a
segment of the population, as well as
research needs.

This information will foster a clear
reasoning for regulating in one area
over another, or allocating resources to
one program over another.

Finally, conducted in the public
view, these analyses are likely to en-
hance public debate about these
choices and ultimately create greater
public confidence in government pol-
icy. Hard data will form the
underpinnings of the analysis.

Public values must be incorporated
when assessing the relative seriousness
of the risk and when setting priorities.
After all, scientific data alone cannot
say which of the following is at greater
risk or which should be addressed first.
Neurological damage, heart disease,
birth defects, a plane crash, or cancer.

The comparative risk analysis should
be conducted in such a way that public
values are asserted and considered.
This will require including public input
and the comparative risk analysis.
When the analysis is completed, it
should be clear to the public and the
policy makers which part of the risk
comparison reflects science and which
part reflects value.

To encourage the use of risk-based
priorities, my amendment requires not
only that each agency set risk-based
priorities for its programs, but also for
the OMB to commission a report with
an accredited scientific body, to study
the methodologies of comparative risk
analysis and to conduct such an analy-
sis to compare risk across agencies.

The priorities identified must be in-
corporated into the agency budget,
strategic planning, regulatory agenda,
enforcement, and, as appropriate, re-
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search activities. When submitting its
budget request to Congress each agen-
cy must describe the risk prioritization
results and explicitly identify how the
requested budget and regulatory agen-
da reflect those priorities.

Subsection (d) requires the Director
of the Office of Management and Budg-
et to have an accredited scientific body
conduct a comparative risk analysis of
risks regulated across all agencies.

Because comparative risk analysis is
still a relatively new science, particu-
larly when used to compare dissimilar
risks, subsection (d)(4) requires that,
even while the comparative risk analy-
sis is being conducted, a study be done
to improve the methods and use of
comparative risk analysis. The study
should be sufficient to provide the
President and agency heads guidance
in allocating resources across agencies
and among programs to achieve the
greatest degree of risk prevention and
reduction.

Subsection (e) requires each covered
agency to submit a report to Congress
and the President no later than 24
months after the date of enactment of
the act, and every 24 months there-
after. The reports should describe how
the agencies have complied with sub-
section (c) and present the reasons for
any departure from the requirement to
establish priorities. The reports should
identify the obstacles to prioritizing
their activities and resources in ac-
cordance with the priorities identified.
At this time, each agency should also
recommend those legislative changes
to programs or statutory deadlines
needed to assist the agency in imple-
menting those priorities.

This report back to Congress is a
very critical element in readjusting
the Federal Government’s priorities so
that we can truly achieve the greatest
degree of protection for health, safety
and the environment with our re-
sources. Congress needs this informa-
tion to make the necessary changes.

Madam President, we all know that
this is a time of limited budgets and
economic uncertainty. | believe that
most of us recognize the need to reduce
the regulatory burden that costs the
average American family about $6,000
per year. But at the same time, the
public highly values a clean environ-
ment, safe workplaces, and safe prod-
ucts. And | must add, that | deeply
share these values. | am an environ-
mentalist—proud to be an environ-
mentalist. 1 want to reduce unduly
costly regulations, but still ensure that
important benefits and protections are
provided. So the goal | seek is smarter
regulation.

This amendment will promote smart-
er regulation. It will provide much-
needed reform, not rollback. | ask my
colleagues on both sides of the aisle to
support this language—as they have
done in S. 291 and S. 1001.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. GLENN. Madam President, | rise
to support this amendment by my
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friend from Delaware, our committee
chairman. | think he is doing a service
by proposing this amendment.

He recognizes we cannot do every-
thing. We do not have money enough to
do everything we would like to do. We
are trying to reform regulations. We
are trying to cut back on regulations,
onerous regulations. At the same time,
what he is addressing is, even where we
are trying to make serious approaches
to matters like health and safety and
so on, where we know we should be
doing something in setting new stand-
ards for the whole Nation and for every
single person, we will not have money
enough to do all the things people out
there would want done. What he is say-
ing is we have to prioritize these.

How do you do that? How do you
make sure you get the greatest good
out of every dollar that we spend on
health and safety matters? There were
a couple of key words there. This is a
young science. That is exactly what it
is. This comparative risk analysis is a
fairly young science and it is a new
methodology that is being put forward
in how to deal with this. Most sci-
entists who are involved with this, |
believe, feel it has tremendous promise
and can really guide us into doing a
better job of setting our priorities at
the Federal level.

It can also tell us some things we
should not do, by setting these prior-
ities. It is not just to say we are going
to try to do everything so now we will
set the priorities of one, two, three,
four; how we do these things and in-
clude everything in just because some-
body came up with the idea. Compara-
tive risk analysis can also say it is
going to cost you so darned much to do
this, or something else, we just cannot
do that. So we would be better off tak-
ing that money and do overall more
good in the long haul by spending that
amount of money on something else, or
two or three other things that might
improve health and safety or whatever.

So | am glad to support this. | believe
I was added as a cosponsor a few mo-
ments ago. | think the distinguished
author of this amendment asked | be
included. If not, I do wish to be in-
cluded as a cosponsor on this. | am glad
to support it. | do not know of any op-
position. I do not know whether the
Senator from Louisiana wants to speak
on this or not, but after he has had
time to make remarks, | would be pre-
pared to accept the amendment on our
part.

The PRESIDING OFFICER. The Sen-
ator from Ohio is listed as a cosponsor.

Mr. GLENN. | thank the Chair.

Madam President, | yield whatever
time the Senator from Louisiana
needs.

Mr. JOHNSTON. Madam President, |
commend Senator ROTH, not only for
the amendment, but the spirit of com-
promise that has made this amendment
possible. It shows what we can do. Sen-
ator ROTH has contributed so much to
this whole bill and the whole issue of
risk analysis and a risk assessment and
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regulatory reform. This is but one ad-
ditional indication of that.

The amendment, as offered, enables
but does not require participation by
the National Academy of Sciences in
developing methodologies for compara-
tive risk analysis. It applies to a finite
list of agencies who would be encour-
aged to adopt risk-based priorities, and
will ensure that risk studies are based
on sound science.

Madam President, it is a good amend-
ment. | support it. | am glad to be a co-
sponsor of it. And, again, | congratu-
late Senator RoTH for his leadership in
this area.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. ROTH. Madam President, | thank
my distinguished colleagues, the Sen-
ator from Ohio and the Senator from
Louisiana, for working with me to
amend this proposal so it was accept-
able on both sides of the aisle.

I will be frank. | think it is a criti-
cally important amendment. | think
we must, if we are going to accomplish
the good we all desire, prioritize across
agencies and within agencies. This will
help enable us make better use of the
resources that are available to make
the quality of life better for the Amer-
ican people.

Madam President, | urge acceptance
of the amendment.

The PRESIDING OFFICER. Do the
Senators yield back their time on this
amendment?

Mr. GLENN. Madam President, all
time is yielded back on this side.

Mr. ROTH. | yield back my time.

The PRESIDING OFFICER. If there
be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 1507), as modi-
fied, was agreed to.

Mr. ROTH. Madam President, | move
to reconsider the vote.

Mr. GLENN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. ROTH. Madam President, | make

a point of order a quorum is not
present.
The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. JOHNSTON. Madam President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1516 TO AMENDMENT NO. 1487

Mr. JOHNSTON. Madam President, |
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Louisiana [Mr. JOHN-
STON] proposes an amendment numbered 1516
to amendment No. 1487.

Mr. JOHNSTON. Madam President, |
ask unanimous consent that reading of
the amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 25, line 19, strike out ‘180 days™
and insert in lieu thereof ‘“‘one year’.

Mr. JOHNSTON. Madam President,
the Senator from Ohio [Mr. GLENN]
pointed out day before yesterday a real
fault with this bill, which was that the
provision on page 25 of the so-called
Dole-Johnston amendment relating to
health, safety, or emergency exemp-
tions from the cost-benefit analysis,
provides that a rule may go into effect
immediately if an agency for good
cause finds that conducting cost-bene-
fit analysis is impractical due to an
emergency or health or safety threat
that is likely to result in significant
harm to the public or natural re-
sources. But under that rule, not later
than 180 days after the promulgation of
such rule, the agency must comply
with the subchapter; that is, they must
complete the cost-benefit analysis, and
under another section of the bill can
complete a risk assessment if that is
required.

Madam President, 180 days, as the
Senator from Ohio pointed out, simply
is not enough time to get this done.
This amendment extends that period to
1 year. So that, if there is a threat to
the public health, safety or the envi-
ronment, or if there is any kind of
emergency, the agency can promulgate
the rule, get it out, put it into effect
immediately upon the declaration that
they do not have time to do otherwise.
This would give them then the year to
do the cost-benefit or the risk analysis.

Keep in mind also that under other
provisions of this bill cost-benefit anal-
ysis and risk assessment may be done
in such form as is appropriate to the
circumstances; that is, it can be done
informally sometimes. Under some cir-
cumstances, for example, scientific re-
ports which had been peer reviewed
could be used and put into the record
in lieu of conducting a brand-new peer
review risk assessment. So we believe
this would be enough time appro-
priately to finish such a review.

I want to thank the Senator from
Ohio for pointing this out. It will make
this a much better bill.

Mr. GLENN. Madam President, |
think this certainly is a move in the
right direction. We discussed this infor-
mally a couple of days ago. | hope the
year is adequate. | guess if we are dis-
cussing this again | might suggest a
little longer time or at least put a
waiver in for the President or some-
thing, and, if at the end of the year
they really just cannot do it in that pe-
riod of time, that the President be
granted a waiver authority in that
event. That would cover all bases it
seems to me for the health and safety
for all of our people.

But certainly the doubling of time
from 180 days to 365, to a full year, is a
step in the right direction. | think by
far the greatest percentage of cases
this would certainly cover. They could
do the analysis and the assessments
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and all the things that are required
within that period of time.

So | would be prepared to accept this.
I have a little bit of doubt in my own
mind as to whether 1 year covers all of
the situations we might run into with-
out having a Presidential waiver at the
end of that in case they were really up
against it in some analysis.

I do not know whether the author of
this, the Senator from Louisiana,
would consider granting the President
a waiver on the end of that. But in any
event, | am prepared to accept the 1
year.

Mr. JOHNSTON. Madam President, |
think the Senator’s suggestion is a
good one which | think we ought to
move forward with in the conference
committee. | will point out that there
is nothing here that let us say they
could not get done in a year. There is
nothing in this language that says it is
only a one-shot deal. They can put
forth another major rule at the end of
that year and start the l-year process
all over again. So the emergency is
really protected by the fact that it
says that you can. But in any event, |
would be more comfortable with some
kind of Presidential waiver. | think we
could work on that between now and
conference.

Mr. GLENN. Good. | think with that
understanding, | am prepared on our
side of the aisle to accept this amend-
ment. | think it is good with the length
of time. It will protect the health and
safety and protect everybody.

Mr. ROTH. Could | ask the distin-
guished Senator, what is the under-
standing?

Mr. GLENN. Just that we work fur-
ther. The Senator from Louisiana is ex-
tending the time period from 180 days
to 1 year, where that might be nec-
essary to go back. And | mentioned the
other day that the 6 months is hardly
enough time to do another complete
analysis the way these risk assess-
ments and analyses go, and suggested
that we lengthen that out to a year.
This would be on a re-analysis. The
Senator from Louisiana agreed with
that.

I would just question whether there
might be some cases—I think they
would be rare—where we require really
more than a year because some of these
things in the original or in the first in-
stance takes several years, 4 or 5 years
sometimes, to work out all the rules
and regulations. But | think in most
cases it would be covered by the 1 year.

I am happy to go along with that.
What we were discussing was putting
something in this also, if at the end of
a year there was still a health and safe-
ty matter that was still being worked
out, to give the President a waiver au-
thority to go beyond that l-year pe-
riod. The Senator from Louisiana was
pointing out also that the President
could introduce a whole new process. |
would not think that would be nec-
essary.

Mr. ROTH. | would say that | can
support the amendment proposed by
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my distinguished colleague from Lou-
isiana. | would certainly be happy to
look at the suggestion from the Sen-
ator from Ohio. | think it is important
that our process be realistic, that we
do not expect the impossible from the
agencies.

The PRESIDING OFFICER. If there
is no further debate, the question is on
agreeing to the amendment of Senator
from Louisiana.

The amendment (No. 1516) was agreed
to.

Mr. JOHNSTON. Madam President, |
move to reconsider the vote by which
the amendment was agreed to.

Mr. GLENN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. JOHNSTON. Madam President,
while the majority leader is on the
floor, 1 would like to send an amend-
ment to the desk and see if we can deal
with this at this time.

AMENDMENT NO. 1517 TO AMENDMENT NO. 1487
(Purpose: To delete the section on ‘“Require-

ments for Major Environmental Manage-

ment Activities” relating to cleanups
under the Solid Waste Disposal Act, the

Comprehensive Environmental Response,

Compensation and Liability Act of 1980,

and other similar activities)

Mr. JOHNSTON. Madam President, |
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Louisiana [Mr. JOHN-
sToN], for Mr. Baucus, for himself, Mr. JOHN-
STON, and Mr. LAUTENBERG, proposes an
amendment numbered 1517 to amendment
No. 1487.

Mr. JOHNSTON. Madam President, |
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Strike out all of section 628 (on page 42 be-
ginning at line 3 strike out all through line
13 on page 44) and renumber section 629 as
section 628.

On page 73 in the table of contents for
SUBCHAPTER 1I—ANALYSIS OF AGENCY
RULES, replace ‘628. Requirements for
major environmental management activi-
ties” with ‘‘628. Petition for alternative
method of compliance.”

On page 57, lines 6 and 7 strike out the
phrase ‘“‘or a major environmental manage-
ment activity”.

Mr. JOHNSTON. Madam President,
this is the amendment which removes
from the bill the environmental clean-
up, or so-called Superfund activities.

| ask for the majority leader’s atten-
tion on this matter because we talked
about that this morning. | understand
that the majority leader may be will-
ing to withdraw the Superfund provi-
sions from the bill. | also understand
that Senators may prefer it be with-
drawn by unanimous consent rather
than have a vote on it. If that is pos-
sible, we would be delighted to have
that done at this time. That would
avoid the debate and the vote.
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UNANIMOUS-CONSENT AGREEMENT

Mr. DOLE. Madam President, if |
could come back to that in just a mo-
ment, | think we are about to get a
consent agreement here. The Demo-
cratic leader is on the floor.

First, let me indicate that after dis-
cussion with the Senator from Louisi-
ana this morning, | did, as | indicated,
have a meeting with the distinguished
Democratic leader, Senator DASCHLE,
with reference to the cloture motion
and the cloture vote.

Obviously, we both have the same in-
terest. We want to finish the bill. We
do not want to shut off debate, but we
do not want delay on either side—ei-
ther side. And | regret not having a
chance to indicate to the leader person-
ally that the cloture motion would be
filed last night, or to the managers. |
was at home watching on C-SPAN the
reaction of Senator GLENN and others.

So what we have agreed to, and | will
now propound that request—and then
the Senator from South Dakota may
have a comment—I ask unanimous con-
sent that the cloture vote scheduled to
occur on Friday be postponed to occur
on Monday at a time to be determined
by the two leaders but not before 5 p.m.

Mr. DASCHLE addressed the Chair.

The PRESIDING OFFICER. Is there
objection?

Mr. DASCHLE. Madam President, re-
serving the right to object, and | will
not object, | would first clarify with
the majority leader that first-degree
amendments would still be in order at
least as to their filing up until the
close of business on Friday. Is that the
understanding of the majority leader?

Mr. DOLE. That is correct.

Mr. DASCHLE. | think that would
accommodate a lot of the needs of
many Senators on our side. As we indi-
cated last night, many of us felt that
the filing of the cloture motion was un-
fortunate, premature, but | think this
will allow us to keep working in a
meaningful way.

I think it is clear that both sides,
Democrats and Republicans, want to
accomplish a good deal with regard to
regulatory reform, and | think there is
a lot of progress that has been made.
We have raised a number of issues.
While they have not been addressed
and resolved to our satisfaction in
some cases, these amendments have
been proposed in good faith and have
raised very important issues.

I am hopeful we can continue to do
that today. | am hopeful that at some
point between now and Monday we will
have the opportunity to debate the
Democratic substitute, and we will
simply take a look on Monday as to
where we are and how much progress
we have made as to what our position
on cloture will be. But this certainly
accommodates the need to allow Sen-
ators to come to the floor, to propose
their amendments, and to have good
debate. | think in many cases that can
be done with short timeframes and per-
haps some without rollcall votes. |
would hope we could continue negotia-
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tions as well. | think we have made
progress in many areas off the floor,
and | hope that effort could continue as
well. So | think the majority leader
has advanced the effort here substan-
tially, and 1 would encourage support
of the motion.

Mr. JOHNSTON. Madam President,
will the minority leader yield for a
question?

The PRESIDING OFFICER. Does the
minority leader yield?

Mr. DASCHLE. | will be happy to
yield. The floor is the majority lead-
er’s.

Mr. DOLE. That is all right; I will be
happy to yield for a question.

Mr. JOHNSTON. | had urged the ma-
jority leader today not to go forward
with the motion. | am glad he has de-
layed it. Does this delay meet with the
full approval of the minority leader?

Mr. DASCHLE. | say to the distin-
guished Senator from Louisiana, who
has probably had as much to do with
this bill as anybody, this is a very im-
portant step procedurally. | think, as |
said, this allows us to go forth with ad-
ditional amendments, perhaps with the
substitute, so | think it accommodates
the needs of Senators on both sides,
and | am enthusiastic about the change
that is proposed here today.

Mr. JOHNSTON. | thank the minor-
ity leader, and | thank the majority
leader for his willingness to accommo-
date this legislative process.

The PRESIDING OFFICER. Is there
objection to the request? If not, the
Chair hears none, and it is so ordered.

Mr. DOLE. Madam President, let me
further ask, following along what the
Senator from South Dakota suggested,
that first-degree amendments may be
filed up to the close of business on Fri-
day, July 14, or if the Senate recesses
prior to that time, early, they may be
filed up until 4 p.m. on Friday, even if
we were out of here by 1 o’clock.

So let me also indicate that | appre-
ciate the cooperation, and | believe
that there is a determined effort on
both sides to pass a good regulatory re-
form bill. That is my conclusion after
visiting with the Democratic leader
and after visiting with the Senator
from Louisiana [Mr. JOHNSTON].

As | have indicated before, what the
leader is trying to do, and the leader
has that responsibility, is move the
program, and | would like to insert in
the RECORD at this point a tentative
agenda between now and the time we
leave here in August. Hopefully it will
be August when we leave here for re-
cess. And | will ask to have that print-
ed in the RECORD.

I will just say, to highlight it, it has
us completing this bill on Tuesday, and
then we have Bosnia. And then we have
appropriations next Thursday and Fri-
day, and then the Ryan White provi-
sion on July 24, the gift and lobbying
bill on that date if possible. Then we
get into the State Department and for-
eign ops authorization bill, which will
take us up to July 29, and then the
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DOD authorization and DOD appropria-
tions bills would take us up until Au-
gust 5, and then begin welfare reform
on August 7. And whenever we con-
cluded our business on welfare reform,
the recess would begin.

Now, all these things are, of course,
subject to change because if we do not
keep up on the schedule, it obviously
pushes us further into August. If every-
thing worked as we would like it to
work, it is possible we could begin the
recess even before August 12.

I ask unanimous consent that this be
printed in the RECORD so that every-
body will have a chance to look at it
carefully and then start complaining to
the leader about it.

There being no objection, the sched-
ule was ordered to be printed in the
RECORD, as follows:

PROPOSED LEGISLATIVE SCHEDULE JULY-

AUGUST
WEEK OF JULY 10

Regulatory reform.

WEEK OF JULY 17

Regulatory reform through Tuesday.

Tuesday p.m.—Bosnia.

Wesnesday—Bosnia.

Thursday—Available Appropriations bills.

Friday—Available appropriations: Military
Construction/Legislative/Energy and Water.

WEEK OF JULY 24

Monday—Ryan White bill/Gift
bill.

Tuesday through Friday—Start State De-
partment reorganization bill and Foreign Op-
erations Authorization.

Saturday session if necessary.

WEEK OF JULY 31—AUGUST 4

DOD authorization and DOD appropria-
tions.

Saturday session if necessary.

WEEK OF AUGUST 71

Monday, begin welfare reform (or earlier if
schedule permits).

Tuesday through Friday—Continue welfare
reform and available appropriations bills or
conference reports.

Saturday session possible to complete any
items.

The PRESIDING OFFICER. In addi-
tion, the Chair would add the previous
order will be so modified to reflect the
4 o’clock modification.

Mr. DOLE. With reference to the
pending amendment, | will need to do
some checking on that before | am in a
position to respond to the Senator
from Louisiana. In other words, the
amendment pending would in effect
take Superfund out of the——

Mr. JOHNSTON. That is right, envi-
ronmental management activities, the
whole section, just withdraw that.

Mr. DOLE. | assume there will be
Superfund legislation this year, and so
at that time we would address the is-
sues that are removed from this bill.

Mr. JOHNSTON. | have heard from
many of those Senators involved in the
issue, all of whom are anxious to move
forward with Superfund in their com-
mittee, and | think there is no hesi-

lobbying

1AIll items must be completed prior to the start of
the August recess. As soon as these items are com-
pleted, regardless of the day, the Senate will begin
the recess.
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tation in moving forward. | was told
this morning that Senator SMITH, who
chairs the subcommittee on Superfund,
is anxious to move forward but did not
want to vote on this; he would rather
have it done by the majority leader by
unanimous consent. That is the reason
| asked for the majority leader’s atten-
tion.

Mr. DOLE. Right. If | can just have a
few minutes to clear that, | did not—
we did discuss that this morning at our
8:30 meeting. We did discuss it briefly
with the Senator from Louisiana. It is
a very important provision. There are
some of our colleagues who want to
leave it as it is, others who have mixed
feelings on it—in fact, some who would
probably vote to remove it. The ques-
tion is how many would vote to remove
it. That is sort of the bottom line. If |
could have a few moments to check
with two or three people.

Mr. JOHNSTON. Madam President, |
think it may be appropriate to tempo-
rarily lay this aside unless someone
has any problem with it, and | think
Senator BOXER is ready to move with
her amendment under a time agree-
ment. So is there any problem with
temporarily laying this aside?

Madam President, | ask unanimous
consent that we temporarily lay the
pending amendment aside.

The PRESIDING OFFICER. Is there
objection?

Mr. ROTH. Reserving the right to ob-
ject—

Mr. DOLE. | would like to dispose of
the pending amendment if the Senator
will just give me a few moments.

Mr. JOHNSTON. | withdraw that re-
quest.

Mr. DOLE. And either have a quorum
or if somebody wanted to speak on
some other—does the Senator from
California wish to speak on another
matter?

Mr. GLENN. She has an amendment,
but she could start speaking on it.

Mrs. BOXER. | am waiting to intro-
duce an amendment on mammograms.

Mr. DOLE. The Senator could start
speaking on that.

Mr. GLENN. The Senator could start
with the agreement that when he gets
an answer back, she would be willing to
yield the floor for that disposition.

Mrs. BOXER. If the Senator will
make that into a unanimous-consent
request.

Mr. DOLE. Let me suggest that as
soon as we dispose of the amendment
offered by the Senator from Louisiana,
the Senator from California be recog-
nized to offer an amendment.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. DOLE. The Senator can start
speaking now.

Mrs. BOXER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from California is recognized to
begin speaking with the reservation
that if the pending amendment is
agreed to, we will then interrupt and
do that, and then we will return to the
Senator from California.
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AMENDMENT NO. 1524

Mrs. BOXER. Madam President,
thank you very much for that very ex-
plicit explanation of where we are in
the process.

I want to thank my colleagues be-
cause | do think this is a very impor-
tant amendment. It affects the women
of this country and, of course, as a re-
sult of that, everyone in this country,
because one of the tragedies that we
face in America today is an epidemic of
breast cancer. And the amendment
that | will introduce at the appropriate
time will merely say that a rule that is
in process now which will set standards
for mammograms will be able to move
forward and not be subjected to this
new bill.

Madam President, one in nine women
are at risk of being diagnosed with
breast cancer in her lifetime. Breast
cancer is the most common form of
cancer in American women and the
leading killer of women between the
ages 35 and 52.

In 1995, an estimated 182,000 new
cases of breast cancer will be diag-
nosed, and 46,000 women will die of the
disease. Just in the year 1995. We lost
50,000 brave men and women in the
Vietnam war, and the country has suf-
fered ever since in grief. Every year we
lose 45,000 women, approximately, from
breast cancer.

We do not know what causes breast
cancer, although we are making
progress on that front. We do not know
how to prevent breast cancer, but the
research that is moving forward hope-
fully will lead us in the right direction.
We certainly do not have a cure for
breast cancer, although, again, we are
making progress. We do have, however,
a couple of tools. Those are breast self-
examination, doctor examination, and
mammography. Those are the only
tools that women have to detect breast
cancer early, when it can be treated
with the least disfigurement and when
chances of survival are the highest.

What does that have to do with the
amendment that | will be introducing?
And | am very proud to say, Madam
President, that this amendment is co-
sponsored by Senators MURRAY, MIKUL-
SKI, LAUTENBERG, BRADLEY, FEINSTEIN,
DoORGAN, KENNEDY and REID. What does
the tragic history of breast cancer have
to do with the amendment that | am
going to offer? It is directly related.
The quality of a mammogram can
mean the difference between life or
death. If the mammogram procedure is
done incorrectly, if a bad picture is
taken, then a radiologist reading the x
ray may miss seeing a potentially can-
cerous lump.

Conversely, a bad picture can show
lumps where none exist and a woman
will have to undergo the trauma of
being told she may have a cancer, a sit-
uation known as a ‘‘false positive.”
Now, truly, | do not know many women
of my age, younger or older, who have
not had the trauma of a false reading.
It is very common.
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We need to perfect mammograms.
But a false positive is obviously noth-
ing compared to a radiologist missing a
cancer. To get a good-quality mammo-
gram, you need the right film and the
proper equipment. To protect women
undergoing the procedure, you need the
correct radiation dose. So it is not a
mystery. It is not a mystery as far as
what we need to do to get better qual-
ity mammograms.

I am very proud to say that in 1992,
Congress passed the Mammography
Quality Standards Act in order to es-
tablish national quality standards for
mammography facilities. Now, | want
to make a point about that. In this Re-
publican Congress we hear a lot of talk
about how everything should be given
to the States. Why do we need national
standards for this? Why should we have
national standards for that?

Well, let me tell you honestly, | have
never been at a community meeting in
my life—and | have been in public life
for a very long time—where someone
has come up to me and said, ‘‘Senator,
you are doing too much to protect the
food supply. You are doing too much to
protect the water. You are doing too
much to make sure that mammog-
raphy is safe.” On the contrary, it is,
““‘Senator, | am worried about the safe-
ty of the water | drink. | am worried
about the safety of the food that we
eat. | am concerned about pesticide
use, bacteria. What are you going to do
to make it better?”’

And clearly, when a woman is
misdiagnosed and a doctor misses the
cancer because of a mammogram that
was either improperly done or improp-
erly read—we hear it all the time. And
we all know cases where a cancer that
could have been detected early was not
detected because the quality of the
mammogram or the quality of the
reading simply was not high enough.

So we passed the Mammography
Quality Standards Act in order to es-
tablish national quality standards for
mammography facilities. At the time,
both the GAO and the American Col-
lege of Radiology testified before Con-
gress that the former patchwork of
Federal, State and private standards
were inadequate—inadequate—to pro-
tect women. So we are not talking
about something here that was not
studied. The GAO and the American
College of Radiology testified before
Congress that the patchwork that ex-
isted before this act, the Mammog-
raphy Quality Standards Act, was inad-
equate. It was inadequate to protect
women.

There were a number of problems at
mammography facilities: poor-quality
equipment, poorly trained technicians
and physicians, a lack of regular in-
spections, and facilities which told
women they were accredited when, in
fact, they were not accredited. And
women walked in for their mammo-
grams. And every woman who had this
experience can say that you hold your
breath until you get the results. And
many women breathed a sigh of relief
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and said they were cancer free, when in
fact they were not cancer free because
of the inadequate facilities.

If this regulatory reform bill passes,
the final rule that implements the
mammography act that we passed
could be delayed for years. Let me re-
peat that. And | hope my friend from
Louisiana hears it and | hope the ma-
jority leader hears it. And this is not
coming from one Senator; it is coming
from the people who know. The FDA
says to us clearly that if this regu-
latory reform passes as it is, the final
rule implementing the Mammography
Quality Standards Act, which is due
out in October, could be delayed for
years.

My friends, we cannot let this hap-
pen. Under the interim rules, the FDA
has already certified over 9,000 facili-
ties as providing quality mammog-
raphy services. If final rules are de-
layed, then women will no longer be
able to rely on the good standards we
have put in place.

And that is why the amendment that
I am introducing with many of my col-
leagues and my primary coauthors,
Senator MURRAY from Washington—
and | look forward to her statement
following mine—the amendment sim-
ply says that the Mammography Qual-
ity Standards Act is not a major rule
and is therefore exempt from the re-
quirements in the regulatory reform
bill, period.

Anyone who gets up here and says,
“You don’t need the Boxer-Murray-Mi-
kulski legislation, we cover it,” | will
look that person in the eye and tell
them they are playing Russian roulette
with the women of this country, be-
cause the FDA has told us we need this
Boxer-Murray amendment in order to
make sure that this rule moves for-
ward.

So any Senator who stands up and
starts questioning this Senator about
it is going to have to hear it repeated
over and over and over again, as many
times as it takes. We jeopardize the
health of the women of America if we
do not adopt this amendment.

Some are going to say the Mammog-
raphy Quality Standards Act does not
meet the $100 million threshold estab-
lished by the bill for major rules and,
therefore, it would not be affected and
we do not need the Boxer-Murray
amendment. FDA believes otherwise,
and | would rather believe them than
some Senator who does not know this
issue.

We know already the cost of this rule
is about $98 million, dangerously close
to the $100 million threshold. With in-
flation and somebody jacking around
the numbers, it could easily go to $100
million. Some may argue that there
are health and safety exemptions in
the cost-benefit analysis and risk as-
sessment portions of the bill to protect
the Mammography Quality Standards
Act. In fact, those exemptions apply
only when it is ““likely to result in sig-
nificant harm to the public.”

The FDA does not believe this ex-
emption would include the mammog-
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raphy quality standards. Moreover,
since the bill does not define the term
“significant harm,” how can we tell if
it would apply or not? If a woman has
her mammogram read by someone who
is poorly trained in mammography, is
it of significant harm to the public if
she dies? It is certainly significant to
that woman if that person fails to de-
tect a cancerous lump, and to her chil-
dren and to her family. And if it hap-
pened to a Senator’s wife, it sure would
be significant and they would be rush-
ing to the floor to exempt this rule.

| say it is significant. This is such a
significant subject—breast cancer—
that we should make sure we are doing
the right thing and exempt this rule.

Let us concentrate on what we do
know. Mammography is the only test
we have to detect breast cancer early
when survival rates are the highest. We
know not enough women, especially
older women, have this test. That is
why there has been extensive public in-
formation campaigns encouraging
women to get the test, and, therefore,
when they do get the test, we need to
know that the mammogram they are
getting is accurate and that the person
who is reading the mammogram under-
stands how to read the mammogram,
and that is why we need this rule, to
move forward, and that is why we need
the Boxer-Murray-Mikulski amend-
ment.

It is straightforward. It says that
quality mammography is so important
that we should not do anything to pre-
vent the FDA from moving forward and
continue to implement the Mammog-
raphy Quality Standards Act. | cer-
tainly hope we will have broad support
for this amendment when | do offer it.

Mr. President, | ask unanimous con-
sent that Senator BUMPERS be added as
a cosponsor of the amendment.

The PRESIDING OFFICER (Mr.
KyL). Without objection, it is so or-
dered.

Mrs. BOXER. As | understand the
agreement, | was entitled to speak
until there was an interruption. | ask
unanimous consent that Senator MuUR-
RAY be allowed to make her comments
now, with the understanding that if
there is, in fact, an interruption re-
garding the Superfund amendment, we
will lay this matter aside and come
back to it immediately following it.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Washington is recognized.

Mrs. MURRAY. Thank you, Mr.
President. | thank my colleague from
California, Senator BOXER, for this
amendment and for her very well-stat-
ed words on this issue. | hope that all
of our colleagues took the time to lis-
ten to what she had to say. She stated
it very clearly for all of us why we need
this amendment to exempt the Mam-
mography Quality Standards Act regu-
lations from the requirements of S. 343.

I think we all know that breast can-
cer has taken the lives of far too many
women, and the long list of those who
have died include many of my own
friends. I am sure everyone on this
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floor knows of someone who has been
touched by breast cancer. It is a grow-
ing health concern and problem in this
Nation, and it is a great threat to
women’s health. It is estimated that
during the 1990’s, nearly 2 million
women will be diagnosed with breast
cancer and 460,000 women will die from
this deadly disease. | assure everyone
listening that will include people you
know—your sisters, your mothers, your
daughters, your friends.

In 1992, Congress understood that and
they passed the Mammography Quality
Standards Act. The FDA is responsible
for issuing regulations under that act
to ensure that medical procedures for
mammography exams are safe and ef-
fective and that mammograms are
properly administered and interpreted.

Most of the regulations implement-
ing the Mammography Quality Stand-
ards Act are due to be released October
of this year. The regulations the FDA
hopes to implement will set standards,
as the Senator from California has
said, for x ray film quality, require-
ments for staff, for reading and inter-
preting those x rays, and standards for
recordkeeping. Those regulations will
ensure that mammograms are done
correctly and safely so that we can in-
crease the chances of early detection.

Under the Dole bill, implementation
of these quality controls in mammog-
raphy will qualify as a major rule, ei-
ther because they may cost $100 mil-
lion to implement or because they may
cause a significant impact on a sub-
stantial number of small entities. They
will then be subject to the cum-
bersome, expensive and lengthy cost-
benefit analyses and risk-assessment
process.

At a time in this Nation when women
are already confused by the mixed mes-
sages we receive about breast cancer
and other diseases affecting us, | be-
lieve this bill sends yet another dis-
turbing message: That Congress will
demand that the FDA choose the low-
est-cost alternative by placing a dollar
value on a woman'’s life.

We cannot let that happen. The po-
tential positive effects of these regula-
tions on the lives of women in this
country are substantial. Improving the
quality of mammography translates di-
rectly into early detection of breast
cancer. Early detection of breast can-
cer increases the likelihood of success-
ful treatment and survival. Delay in is-
suance of these regulations will cost
women’s lives.

Mr. President, my colleague from II-
linois, Senator SIMON, summed up a
simple and important message that is
being lost in this debate on regulatory
reform. He said what we need in this
field is some balance, and | could not
agree more. The American people want
their elected officials to reduce waste-
ful and unnecessary spending and make
their Government work efficiently.
They want a balanced approach to deci-
sionmaking about regulations. They do
not want costs to be either the only or
primary reason for a regulation. They
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want us to manage their tax dollars
prudently, while also protecting their
health and their environment.

The amendment before us on mam-
mography takes a step toward protect-
ing their health. | hope that | can sup-
port eventually a comprehensive bill
that provides true Government effi-
ciency and rational decisionmaking.
Unfortunately, S. 343 as now drafted
does not do this.

I urge my colleagues to look care-
fully at the amendment before us and
to support it. I can assure all of you
that women across this Nation are dis-
turbed by the mixed messages they
have received about mammographies
over the last few years. One day we are
told if you are over 40, have one every
5 years. Then we are told, if you are
over 50, have one every year. Then we
are told you do not need to have one
until you are a certain age.

Those messages are disturbing be-
cause they will cause women not to
have mammograms. And when we go in
to have one, we want to know that it is
safe, effective, and we can be assured of
that.

This amendment will assure that this
bill will not undo the important
progress that we have made on this
issue in the past several years. |
strongly urge all of my colleagues to
accept this amendment so that we can
move to a better bill.

Thank you. I yield the floor.

Mrs. BOXER. Mr. President, at this
time, | would rather withhold the rest
of my debate until 1 get to lay down
the amendment.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JOHNSTON. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JOHNSTON. Mr. President, | ask
unanimous consent that coauthors be
added to the pending Baucus amend-
ment as follows: Senators JOHNSTON,
LAUTENBERG, BRADLEY, MURRAY, FEIN-
STEIN, REID, MOYNIHAN, GLENN, and
KENNEDY.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JOHNSTON. | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. GLENN. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GLENN. Mr. President, we were
discussing the proposal by the Senator
from California, Senator BOXER. |
wanted to rise in support of the con-
cerns she has expressed here. | think
they are very valid. Yesterday, when
we were talking about different areas
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that would be affected if we did not
change the April 1 deadline, mammog-
raphy was one of those things that
would be affected and would have the
potential of being delayed for almost
an indefinite period, if they were forced
to go back and start the same risk as-
sessment, the same analysis program,
all over again.

Some of the pending rules that would
be affected we listed yesterday, such as
lead soldering, iron toxicity, a whole
list of those. One was mammography.
Let me read from a little summary of
why we are concerned about this.

The Mammography Quality Stand-
ards Act of 1992, MQSA, requires the es-
tablishment of quality standards for
mammography clinics covering quality
of films produced, training for clinic
personnel, recordkeeping, and equip-
ment. MQSA resulted from concerns
about the quality of mammography
services that women rely upon for
early detection of breast cancer. FDA
is planning to publish proposed regula-
tions to implement the MQSA.

The potential magnitude of these
regulations is substantial, and that is
what the distinguished Senator from
California has been addressing.

Improving the quality of mammog-
raphy translates directly into early de-
tection of breast cancer, and early de-
tection of breast cancer increases the
likelihood of successful treatment and
survival. An intramural was published
December 21, 1993. This publication of
proposed regulations—in other words,
follow-on—is planned for October 1995,
but it would not be exempt since that
occurs after the April 1 cutoff time pe-
riod that is in the legislation now. So
that would mean that under S. 343 the
whole process would probably be start-
ed all over again.

That is why | do not think we want
to see that happen. | do not think we
want to see the standards delayed un-
necessarily and set back the rules and
regulations and place untold thousands
of women in additional danger.

I certainly rise to support the pro-
posal made by the distinguished Sen-
ator from California.

In addition to that, | do not believe
that the letter from the Secretary of
the Department of Health and Human
Services was entered into the RECORD.
I ask unanimous consent that the let-
ter from Secretary Shalala, dated July
12, addressed to the minority leader, be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEPARTMENT OF HEALTH
AND HUMAN SERVICES,
Washington, DC, July 12, 1995.
Hon. THOMAS A. DASCHLE,
Democratic Leader,
U.S. Senate,
Washington, DC.

DEAR SENATOR DASCHLE: It is estimated
that 46,000 women die every year from breast
cancer. It is the second leading cause of can-
cer death in women. Early and accurate de-
tection can save thousands of lives.

The Mammography Quality Standards Act
(MQSA) of 1992, enacted on October 22, 1992,



S9844

established quality standards for mammog-
raphy. MQSA resulted from concerns about
breast cancer and the quality of mammog-
raphy services upon which women rely for
early detection of breast cancer. The purpose
of MQSA is to ensure all mammography done
in this country is safe and reliable.

We have completed the first phase of this
program. To complete implementation, we
must issue final rules that will establish the
full range of standards necessary for a na-
tional quality assurance program. These
rules have been developed through extensive
cooperation with the National Mammog-
raphy Quality Assurance Committee, includ-
ing five public meetings. The rules are sched-
uled to be proposed in October.

This proposal will include a number of the
standards required under the statute, such as
guidelines for radiologic equipment,
consumer protection provisions, and breast
implant imaging.

Improving the quality of mammography
translates directly into earlier detection of
breast cancer, which increases the likelihood
of successful treatment and survival. Delay
in implementation of the final rule due to
the unnecessary and duplicative require-
ments that would be imposed by S. 343 will
delay significant improvements in this life
saving program. | urge you to ensure that
the MQSA final rule be allowed to proceed
without delay.

Sincerely,
DONNA E. SHALALA.

Mr. GLENN. She points out some
46,000 women die every year from
breast cancer. It is the second leading
cause of death in women, and thou-
sands of lives can be saved if we go
ahead and get the standards out, get
going with these things, set standards
for mammography, x rays, and all the
other things that go into this.

The Mammography Quality Stand-
ards Act, enacted back in 1992, estab-
lished some of these standards. The
purpose of MQSA was to ensure that all
the mammography that is done is safe
and reliable, it does not cause more
problems than it is trying to cure.

The first phase of all this program
has been completed. To complete im-
plementation we need the final rules,
still, that will establish the full range
of standards necessary for a national
quality assurance program.

There has been extensive cooperation
with the committee that is dealing
with this, the National Mammography
Quality Assurance Committee, five
public meetings and a lot of witnesses,
and the rules are scheduled to be pro-
posed in October of this year.

The proposal will include a number of
the standards required under the stat-
utes, such as guidelines for radiologic
equipment, consumer protection provi-
sions, and breast implant imaging. Im-
proving the quality of mammography
translates directly into earlier detec-
tion and the likelihood of successful
treatment and survival.

The delay in implementation of this
final rule, due to the unnecessary and
duplicative requirements that would be
imposed by S. 343, because this does
not meet the April 1, 1995, cutoff, will
delay significant improvements in this
life-saving program. So the Secretary
urges the Senate to ensure that the
MQSA final rule be allowed to proceed
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without delay. That is what the Sen-
ator from California does. That is the
reason | rise to speak on behalf of her
proposal.

PRIVILEGE OF THE FLOOR

Mr. GLENN. Mr. President, | ask
unanimous consent that Lisa Haage be
permitted privilege of the floor during
consideration of S. 343.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

AMENDMENT NO. 1517

Mr. BAUCUS. Mr. President, | would
like to speak in favor of the pending
amendment. This amendment is a very
simple amendment.

Essentially, it is to delete section 628
of the bill, that section now currently
in the bill that makes specific changes
to Superfund and other hazardous
waste cleanup. Simply put, changes to
Superfund, | believe, do not belong in
this bill. It is as simple as that. This
regulatory reform bill was considered
earlier in the House, and in earlier ver-
sions, this section was not in the bill.
Somehow, somebody later added in this
section, section 628.

What does it do? Essentially, it says
that all the Superfund provisions now
also apply to regulatory reform.

I do not think that makes sense.
That is a substantive change to a regu-
latory reform law. Much worse, Mr.
President, in doing so—that is, includ-
ing Superfund in regulatory reform—
the net result is we would have a
present bad situation made much
worse.

Let me explain. If section 628 is en-
acted, that is, the provision in the bill
which includes Superfund to the new
cost-benefit and risk assessment provi-
sions in regulatory reform, the
Superfund program that currently ex-
ists in our country becomes much more
complicated, not less.

All across the country hundreds of
hazardous waste cleanups would be dis-
rupted. They would be delayed. In some
cases, they would be halted. If we can
believe it, section 628 would actually
make the present very complicated,
very unfortunate and very disrupted
Superfund program even slower, even
more complicated, and much more bu-
reaucratic than it already is.

I am reminded of the late sage of Bal-
timore, H.L. Mencken. He once said,
for every complicated, complex prob-
lem there is a simple solution. It is
easy. But it is usually wrong.

I cannot think of a better example of
that statement of his. That s,
Superfund reforms are very com-
plicated problems. What is the simplest
solution presented in this bill? It in-
cludes Superfund reform in regulatory
reform. Simple—and it is wrong.

I do not want any person to mis-
understand. Those that want to delete
section 628 are not defending the status
quo. We are not defending the present
Superfund program. Far from it. The
Superfund has plenty of problems. It
must be corrected.

Let me remind my colleagues that
Superfund was a hastily drafted law
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back in 1979. It was an immediate re-
sponse to Love Canal. Like most hast-
ily drafted laws, it does not work very
well. It was not thought through.
Therefore, it is inefficient, ineffective,
and many too few cleanups and too
many lawsuits.

There are currently 1,300 cleanup
sites—roughly 40,000, but EPA says
1,300—down from 40,000 to 1,300. Mr.
President, 15 years into the program,
out of that 1,300 Superfund sites in our
country—that is, cleanup of toxic
waste—only 278 have been cleaned up.
Mr. President, 15 years, out of 1,300,
only 278 have been cleaned up. If we
continue at this rate, we will finish the
job by the year 2040. | might add, just
in time for my 108th birthday.

Unfortunately, the program is slow-
ing down, the present Superfund pro-
gram. It is not speeding up, it is slow-
ing down. It now takes almost 10 years
to clean up an average site, and the
cost is roughly $30 million per site, and
about 30 percent of the money is spent
not in cleanup costs but rather on liti-
gation. When as much as 30 cents to
the dollar goes to lawyers, Mr. Presi-
dent, | think we all think something is
wrong with the program.

| bet that every Senator has his or
her own frustrating personal experi-
ence with the Superfund—a site where
studies have piled up for years, where
delay has dragged on, where lawyers
and accountants have made money
hand over fist, and the local commu-
nity is left holding the bag, and where
people have become angry. They want,
Mr. President, sites to be cleaned up so
they can get on with their lives.

There are several steps that we
should take to improve Superfund.
First, we should establish an allocation
system to fairly distribute the cost of
cleanups among responsible parties.
Current law does not do that.

We should reform the liability sys-
tem so that small businesses and mu-
nicipalities are not dragged into bur-
densome lawsuits.

We should improve cleanup standards
and take better account of science, ec-
onomics, and future land use.

And we should increase community
involvement in the cleanup process.
Right now, the communities are not in-
volved enough in the early stage of
Superfund. If they were, the program
could work better because the local
folks could say we want this site
cleaned up to a higher standard for
playground use but this other site
cleaned up to a lower standard for in-
dustrial use. The communities, the
local people, have a much better idea
what that remedy selection should be.

There are other changes we should
make to the program.

Each of the steps is a bit complex.
Each requires tradeoffs. Each should be
taken carefully. But each step is nec-
essary.

This is why Superfund reform is a top
priority of the Environment and Public
Works Committee. Last year, the com-
mittee reported a bill that overhauled
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Superfund from top to bottom, and this
year the committee has had seven
hearings, and the subcommittee chair-
man, Senator SMITH from New Hamp-
shire, has proposed a sweeping set of
reforms and plans to hold a markup
very soon.

So the difficult work of rolling up
your sleeves and getting the job done
of reforming Superfund is well under-
way and is being undertaken the right
way.

Unfortunately, section 628 does not
advance the cause of reform. It sets it
back. It takes us in the wrong direc-
tion. In a nutshell, section 628 subjects
any Superfund cleanup or other so-
called environmental management ac-
tivity that costs $10 million or more to
the risk assessment and cost-benefit
provisions of the bill. That sounds pret-
ty straightforward. But consider two
points.

First, this would apply a different
standard for risk assessment and cost-
benefit analysis than exists under cur-
rent law. So, all of the risk assessment,
remedial investigations, feasibility
studies and other analysis, and all that
bureaucratic gobbledygook that has
been done under current law is out the
window. Go back to the beginning, this
section says. Do it all over again.

Second, the new standard applies to
hundreds of sites, including many sites
where cleanup decisions have already
been made and even sites where con-
struction work has already begun.

Let me give an example. In my State
of Montana we have the largest
Superfund site in America, the Clark
Fork River, the result of hundreds of
years of large-scale copper mining. It
stretches 120 miles from Butte, MT, to
Missoula. It has 23 priority sites. Only
two are cleaned up.

We have been working for years to
get EPA to stop studying and start
cleaning up. The studies have cost
more than $50 million and now, after
years of talk, we have a plan that is fi-
nally ready to go. EPA, the State of
Montana, the people of Butte, and the
responsible company, have agreed on
innovative, cost-effective solutions at
several spots along the Clark Fork
River.

In Butte, for example, rather than re-
move lead contamination from the soil
everywhere, it will only be removed at
priority sites, where children live and
play. And to make sure that children
remain safe under the plan, they will
be monitored. This solution makes
sense. It is the most sensible way to do
the job, and the citizens are anxious to
get started. But this bill stops all that
dead iIn its tracks. Montana’s Gov-
ernor, Marc Racicot, wrote me last Fri-
day with this comment.

If it was necessary to undertake the kind
of cost-benefit analysis and risk assessment
called for in the bill for these response ac-
tions, given how long it would take to do
this, the clean-up of these sites, if such
clean-up occurred at all, would not occur
until well into the 21st century.

This is all the sillier when one considers
that EPA routinely prepares risk assess-
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ments and undertakes a form of cost-benefit
analysis when it makes a decision.

So the cleanup at the Clark Fork will
grind to a halt. The cleanup will stop
until yet another study is completed.
The families and children of Butte, An-
aconda, Deer Lodge, Bonner, Lolo, Mis-
soula, and all the other towns on the
river that live with pollution, fish
Kills, and threats to drinking water for
years longer will have to suffer. And if
the cleanup standard established after
these new studies is too low, the dam-
age will be magnified. And all to no
purpose, because the EPA has already
done the work.

Let me give another example: The
streamside tailings along Silver Bow
Creek. Here, the State has just com-
pleted a detailed study of seven dif-
ferent options for cleaning it up and
the people in the community have
thought it through. Among other
things, they will turn part of the site
into a ‘“‘greenway’’ with bike trails and
hiking trails and picnic areas. But only
one of the seven options is less than $10
million, the threshold under the bill,
and that is the option of doing abso-
lutely nothing. So any decision to
clean up the site, even minimally, will
require new cost-benefit studies to be
repeated. Once again, the community’s
plan gets delayed and maybe even gets
thrown out the window.

Jack Lynch, the chief executive of
Butte-Silver Bow County, wrote me to
express concern about another clean-
up—Berkeley Pit. The pit is an open
copper mine just outside of Butte,
abandoned when the Anaconda Co. left
town in the early 1980’s. Mr. President,
I wish you could see this abandoned
pit. It is about a mile and a half wide.
Every day it is filling up with about 6
million gallons of what you can loosely
call water. In fact, it is a liquid so acid-
ic it might burn your eyes out if you
attempted to use it to wash your face.
The water is so deep now, you can even
see waves on a windy day, and if it is
not stopped, it will threaten Butte’s
ground water. Despite these problems,
the bill, the one pending before us,
would force the people of Butte to en-
dure more studies and more delay.

I can tell you, the people of Butte are
up to their necks in studies. They
would rather have something done.

Mr. President, | ask unanimous con-
sent the letters from Governor Racicot
and Chief Executive Lynch be printed
in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

OFFICE OF THE GOVERNOR,
STATE OF MONTANA,
Helena, MT, July 7, 1995.
Hon. MAX BAucuUs,
U.S. Senate,
Washington, DC.

DEAR SENATOR BAucus: | write to express
concern over certain aspects of the Com-
prehensive Regulatory Reform Act of 1995, as
introduced on June 21, 1995. In short, I am
deeply concerned that the bill, if enacted
into law, would frustrate response actions
and restoration of the Upper Clark Fork
River Basin NPL sites.
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In order to explain the basis for my con-
cern, a brief discussion of my understanding
of the bill follows: Section 628 of the bill im-
poses requirements for major environmental
management activities. The bill defines
these activities to include response actions
and damage assessments costing more than
10 million dollars pursuant to the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act. Such activities
must meet ‘“‘decisional criteria” established
under §624 of the bill. In order to ensure that
the decisional criteria are met, an agency
must prepare a cost-benefit analysis and risk
assessment (the requirements for which are
set forth in Subchapters Il and 111 of the bill)
for all such activities pending on the date of
enactment of the bill or proposed after such
date. However, the bill appears to give an
agency some discretion for actions that are
pending on the date of enactment or pro-
posed within a year of such date. For these
actions a cost-benefit analysis or risk assess-
ment under Subchapters Il and 11l need not
be prepared, but an agency can use alter-
native analyses in order to determine that
the decisional criteria are met. For all risk
assessments prepared by an agency, even a
non-Subchapter 11l risk assessment, §623 al-
lows an interested person to petition an
agency to prepare a revised risk assessment
and then allows for judicial review of the
agency’s decision.

The decisional criteria of §623 envision two
scenarios. The first scenario mandates that
an agency determine 1) that the action’s ben-
efits justify its costs, 2) that the action em-
ploy “flexible’” alternatives ‘‘to the extent
practicable,”” 3) that the action adopts the
least cost alternative that ‘“‘achieves the ob-
jectives of the statute,” and 4) that the ac-
tion, if a risk assessment is required, ‘‘sig-
nificantly reduce risks’ or if such a finding
can not be made, that the action is nonethe-
less justified and is ‘“‘consistent” with Sub-
chapter 11l (which sets forth requirements
and standards for risk assessments). The sec-
ond scenario is when an agency cannot make
a finding that an action’s benefits justify its
costs. In this case, an action must meet all
the other criteria identified above and an
agency must prepare and submit to Congress
a written explanation of its decision.

Section 624 specifically states that its re-
quirements ‘“‘shall supplement and not super-
sede any other decisional criteria. . . .”” Sec-
tion 628, regarding major environmental
management activities contains this same
statement.

As you are aware, EPA and the State of
Montana are presently engaged in a coopera-
tive effort to determine and implement ap-
propriate response actions to address adverse
impacts to human health and the environ-
ment at the Upper Clark Fork Basin NPL
sites. As you are also aware, response ac-
tions have been completed, are ongoing, have
been proposed, and are in the RI/FS devel-
opmental stage.

It is important to note that §628 would
apply to virtually all response actions, even
ongoing response actions. Section 628 applies
to ongoing response actions unless ‘‘con-
struction or other remediation activity has
commenced on a significant portion of the
activity” and it is ‘““more cost-effective to
complete the work” than to undertake the
analysis called for by §628 or the delays
caused by undertaking the analysis will “‘re-
sult in significant risk to human health or
the environment.”” This exclusion is so nar-
rowly drawn that almost all response ac-
tions, including ongoing response actions at
the Clark Fork sites, would be subject to the
requirements of §628.

For a pending action, which presumably
means either an ongoing response action or a
response action for which there is a ROD, or
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for a response action that is proposed within
a year after the bill’s enactment, which pre-
sumably means a proposed plan on a ROD, an
agency apparently does not have to prepare
a risk assessment or a cost-benefit analysis
pursuant to the requirements of the bill.
Rather, an agency may use alternative
methodologies to make such a determina-
tion.

Thus, at a minimum, the requirement to
prepare a cost-benefit analysis and risk as-
sessment will apply to actions proposed more
than a year after enactment. If enacted in
this session, the bill would likely impose
these requirements for several response ac-
tions. For example, the response actions for
the Clark Fork River and Anaconda Regional
Water and Waste are some years away. If it
was necessary to undertake the kind of cost-
benefit analysis and risk assessment called
for in the bill for these response actions,
given how long it would take to do this, the
clean-up of these sites, if such clean-up oc-
curred at all, would not occur until well into
the 21st century.

This is all the sillier when one considers
that EPA routinely prepares risk assess-
ments and undertakes a form of cost-benefit
analysis when it makes a decision. The bill,
however, would require preparation of its
highly particularized form of these two anal-
yses, while imposing an entirely new layer of
what can only be termed ‘“‘bureaucratic re-
quirements’ for the performance of these
tasks. The end result would be to make the
performance of risk assessments and cost-
benefit analyses much more onerous than
what EPA presently does.

Another problem with the bill concerns it
provisions for petitions to revise risk assess-
ments. Thus, non-Subchapter 111 risk assess-
ments that accompany response actions can
be, and will be, challenged. Allowance for ju-
dicial review will then cause the particular
response action to remain in a holding pat-
tern while the sufficiency of the risk assess-
ment is litigated. The end result will be
more lawyers and delay.

Regardless of whether a strict cost-benefit
analysis or risk assessment has to be pre-
pared, all response actions (except those fall-
ing within the narrow significant commence-
ment of construction exclusion) must meet
the decisional criteria of §624. Thus, ongoing
response actions, response actions for which
there is already a ROD, and proposed ROD’s
will have to retrace their steps and reopen
their proceedings in order to make the find-
ings required by this section. And all this
after an extensive administrative process,
with input from the potentially responsible
parties and the public. The lack of finality,
which this bill condones and even promotes,
results in inefficiencies and, of course, pre-
vents a timely clean-up. | do not believe that
such a process constitutes an improvement
over the present statutory and regulatory
scheme.

Then there is the question of the nature of
the criteria. The bill states that the criteria
do not supersede but only supplement any
other decisional criteria provided by law.
This may be a distinction without a dif-
ference. The decisional criteria mandate spe-
cific findings. Thus, they supplement and su-
persede the cleanup standards of §121 of
CERCLA. In any event, and notwithstanding
the provisions of §121, it is clear that the re-
sponse action must meet the decisional cri-
teria of §624.

The decisional criteria are not without
problems, however. For example, when do
benefits justify costs? Put another way, is
justification synonymous with benefits >
costs? Leaving aside definitional problems,
which will lead to much litigation, discour-
age settlements and cooperation between the
PRP and EPA, and put cleanups on a slow
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track, such a requirement is unnecessary.
When EPA undertakes a response action it
has made a determination that based on the
statutory standards, which include that EPA
consider costs, the societal benefits from
that action justify undertaking it. This is
nothing more than a cost-benefit analysis.

Another of the decisional criteria requires
that the least cost alternative that achieves
the objectives of the statute be selected.
This criteria is also highly problematic. For
example, two alternative response actions
exist at a particular site. One is less expen-
sive than the other but does not protect pub-
lic health and the environment to the degree
that the more expensive alternative does.
Accordingly, both alternatives accomplish,
but to varying degrees, the objectives of
CERCLA. Under this criteria, however, the
lower cost alternative would have to be se-
lected, even if the other alternative was
slightly more expensive but significantly
more protective of public health and the en-
vironment. This is nonsensical.

The consequences on the Upper Clark Fork
Basin NPL sites from the bill would be dras-
tic. To the extent EPA is required to perform
the risk assessments and cost-benefit analy-
ses as set forth in the bill, cleanup actions
would be delayed for years. Any risk assess-
ment by EPA could also be challenged in pe-
tition proceeding. Timely cleanup will also
be frustrated by the decisional criteria.
PRPs, will utilize the vagueness and uncer-
tainty associated with the criteria as lever-
age.

gThus, PRPs will be unwilling to enter into
consent decrees and more willing to take
their chances in court armed with the cri-
teria. This will cause fewer settlements of
actions. It will also, of course, create pres-
sure on EPA to settle for less. Similarly,
even if EPA is unwilling to settle on the
terms of the PRPs, EPA will have to take
into account the risk that its action may not
be upheld if challenged. Accordingly, EPA
will seek less in its remedy than it would
otherwise. As a consequence, the cleanup of
the Upper Clark Fork Basin NPL sites both
in terms of its timeliness and its complete-
ness will be jeopardized. Given the impacts
to public health and the environment in this
area, and the degree to which it will likely
not be possible to fully remediate these im-
pacts, any lessening of cleanup will be sig-
nificant indeed.

* * * * *

The bill also presents a significant threat
to the State of Montana’s natural resource
damage litigation and concomitantly the ob-
ligation of the State acting as trustee on be-
half of its citizens to redress injuries to nat-
ural resources and make the public whole.

Major environmental management activi-
ties are also defined to include ‘‘damage as-
sessments.”” There is only one form of dam-
age assessment under CERCLA and that is a
natural resource damage assessment. Ac-
cordingly, it is clear that the bill is attempt-
ing to bring within its scope actions related
to natural resource damage recovery. It is
not entirely clear that the bill is successful
in this regard because the bill imposes its re-
quirements on ‘“‘agencies.” Under CERCLA,
however, natural resource damages are re-
covered on behalf of trustees. Notwithstand-
ing the use of the term “‘agency,” it is likely
that the bill would be read to impose its re-
quirements on trustees given its clear intent
to reach recoveries of natural resource dam-
ages.

Thus, the State of Montana, in the pursuit
of its natural resource damage case, would
be bound by the same requirements as EPA
for response actions. Restoration actions
have not commenced so the State’s natural
resource damage assessment and restoration
plan would be subject to the bill.

July 13, 1995

There are two principal problems. First,
the bill would necessitate that the State’s
assessment and restoration plan be revised
to meet the new requirements. This would
present a real problem for the State since
the litigation is proceeding forward. To re-
vise the State’s assessment would bring the
litigation to a screeching halt, undo much
work that has already been done, and would
extend the litigation and administrative
process on which the litigation depends for
years. It would also cost the State hundreds
of thousands of dollars to comply with the
bill’s requirements.

More fundamentally, however, the bill
seems to eliminate the possibility of the
State recovering restoration costs. In the
State’s restoration plan various alternatives
were identified that would ‘‘restore” the re-
source. The plan acknowledged that given
the severity of the injury, actions could not
be performed that resulted in immediate or
near-term restoration, but felt that this fact
should not act to disable the State from tak-
ing actions that mitigated injury and so has-
tened—somewhat—the eventual full recovery
of the resource. The plan further acknowl-
edged that in the end resources would be re-
stored as a result of natural recovery. As
noted, various alternatives were proposed
that to varying degrees mitigated injury.
One alternative that was always considered
was the alternative of natural recovery. This
alternative will result in the restoration of
resources in the Upper Clark Fork Basin;
however, restoration will not occur for thou-
sands or tens of thousands of years. Since
the purpose of the natural resource damage
provions of CERCLA is restoration and since
natural recovery will accomplish restoration
and will almost always be the least cost al-
ternative considered, the bill’s decisional
criteria would mandate the selection of this
alternative notwithstanding any other con-
siderations.

Please object to the provisions of the Reg-
ulatory Reform Act that would be harmful
to the interests of the State of Montana.

Sincerely,
MARC RAcICOT,
Governor.
BUTTE-SILVER Bow,
COURTHOUSE,
Butte, MT, June 28, 1995.
Senator MAX BAuUCUS,
U.S. Senate,
Washington, DC.

DEAR SENATOR MAX BAucus: | am writing
today to express my concerns about certain
provisions of the Regulatory Reform Bill.
While | surely understand the need for re-
form, and | applaud the Senate for taking a
leadership role in the development of sound
reform policy, | have serious reservations
that the provisions related to new cost-bene-
fit analyses for Superfund sites will damage
and delay ongoing clean-up efforts in Butte
and sites along the Clark Fork River.

I can understand how a thorough cost-ben-
efit analysis would be useful for a new site or
sites that are early in the process of inves-
tigation. However, in Butte, we are well
down the road in the decision-making proc-
ess for several ‘“‘operable units’ within the
four NPL sites. There are Records of Deci-
sion and various Decrees for several sites,
such as the Berkeley Pit/Mine Flooding area,
the Montana Pole Treatment Plant, the
Lead Poisoning Prevention Program, the
Priority Soils Area, Lower Area One/Colo-
rado Tailings, and most recently, the
Streamside Tailings along Silver Bow Creek.
The prospects of stopping this progress to
conduct additional cost-benefit analyses (as
per the draft provisions of the legislation,
Sections 624 and 628) would be damaging.
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I can assure you that, in Butte, cost has
been a significant factor in the decision-
making process. In our efforts to work with
the regulatory agencies and the PRP’s in our
area, we have developed a very practical
view of the balance between clean up and re-
sources expended. We have worked hard to
incorporate and substantially address cost
considerations in the remedy selection proc-
ess.

Senator, | would ask that you ensure that
any new legislation designed to provide regu-
latory reform does not, in the process, slow
down the work already in progress where sig-
nificant decisions have been made. If you
would like additional information, please do
not hesitate to contact me.

Sincerely,
JACK LYNCH,
Chief Executive.

Mr. BAUCUS. Section 628, the section
I think should be deleted, clearly
causes big problems for the State of
Montana. But not just the State of
Montana. In fact, my best estimate is
the provision affects at least 650
Superfund sites across the country.
That is virtually every State. Let me
give the numbers.

Today, studies are underway at 263
Superfund sites. Remedies costing
more than $10 million have been se-
lected at 285 sites. And cleanup is un-
derway at 430 sites. We do not know
how many of these 430 exceed the $10
million threshold, but the average
cleanup cost is $30 million. So, obvi-
ously, most exceed the threshold. So a
conservative estimate is that half of
the 430 sites exceed the threshold.

This chart at my left illustrates what
would happen to these sites under this
bill. Consider the 285 sites where a rem-
edy has already been selected. At each
site there has been extensive study,
public involvement, and negotiation.
After years, people have finally agreed
about how to clean up the site.

Let me refer to the chart more fully.
Now, as | said, there are about 263 of
the sites where study is underway, in
red. The yellow shows there are 285
sites where the remedy has been se-
lected. And the green shows there are
430 where there is ongoing cleanup.
That is the current situation.

If S. 343 passes, including the section
which we want deleted, what will the
result be? The result would be twice as
many studies. And it will mean—as the
chart shows, only half as many sites
will be cleaned up. That is a conserv-
ative estimate of the consequences of
this bill. These sites will get thrown
back for further study, which could
take years.

Consider the 430 sites where there is
an ongoing cleanup. Those sites also
get thrown back into further study, un-
less we can prove the construction has
commenced on a ‘‘significant portion
of the activity,” whatever that means,
and if other criteria are met.

So putting all this together, the im-
pact of section 628 is very simple. The
number of studies will double and the
number of Superfund cleanups will be
cut in half. This chart shows it. The
red is the number of studies which will
double. The green shows cleanups
which will be cut in half.
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I will say that once more. The num-
ber of studies will double and the num-
ber of cleanups are cut in half. A lot
more redtape. A lot less cleanup. | do
not | think that is what we want to do.

All across America people will wake
up and discover that the purported reg-
ulatory reform bill has a very surpris-
ing effect. They will discover that vir-
tually with no notice whatsoever, Con-
gress has stopped Superfund cleanups
dead in their tracks, and the residents
of frustrated and exhausted commu-
nities will discover to their amazement
that Congress has decided that
Superfund sites need more study, more
analysis, and more talk before a single
shovelful of dirt can be moved or a sin-
gle thimbleful of groundwater could be
pumped.

Before concluding, | would like to re-
peat a point I made earlier. | am not
defending the status quo. Superfund
needs to be reformed. And some of the
needed reforms may well relate to risk
assessment and cost-benefit analysis.
The Environmental and Public Works
Committee reform efforts are well un-
derway. But the issues are complex,
they are controversial, and we cannot
reform Superfund overnight.

Ironically, the bill repeats the same
mistakes that the original drafters of
Superfund made in 1980; that is, it is a
hasty overreaction. It is a quick fix. It
will cause a lot more problems than it
would solve. But it is likely to have a
very harsh consequence as well for the
people who want their neighborhoods
cleaned up and have already suffered
enough.

H.L. Mencken must be smiling as he
looks down on us from heaven today.
We are addressing a complex, difficult
issue and we are considering a simple,
straightforward, easy solution that is
dead wrong.

It is for these reasons | urge my col-
leagues to support my amendment and
strike this provision from the bill.

Several Senators addressed the
Chair.
Mr. GLENN. Mr. President, par-

liamentary inquiry: Earlier on we were
waiting for a reply to a proposal by
Senator JOHNSTON on the Superfund
withdrawal bill. The majority leader
indicated that he would check on his
side and get back to us. | believe it was
agreed—correct me if | am not cor-
rect—that the Senator from California,
Senator BOXER, was to be recognized to
speak on her amendment with the idea
that, if the majority leader came back,
we would then complete action on the
Johnston proposal after which time she
would be permitted to continue.

Is that correct?

The PRESIDING OFFICER. The
agreement provided that once the
Johnston amendment is disposed of,
the Senator from California may offer
her amendment.

Mr. GLENN. Yes. We were getting in
a little time situation here where the
Senator from New Jersey was going to
speak | believe on a similar subject. |
wanted to make sure everybody was
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aware of what the parliamentary situa-
tion was in case the majority leader
comes back to the floor and we finish
the work on the Johnston amendment.

Mr. LAUTENBERG. | want to be
sure. | intend to speak on the
Superfund amendment, though | sup-
port the amendment by the Senator
from California. And | assume that,
once having that recognition from the
floor, I will be able to continue my re-
marks.

Mr. HATCH. Will the Senator yield
for a parliamentary inquiry?

Mr. LAUTENBERG. Yes.

Mr. HATCH. | thank my colleague.

Mr. President, as | understand it—
correct me, if | am wrong—as soon as
the Superfund amendment is disposed
of one way or the other then anybody
can call up an amendment. Or is it by
unanimous consent that the Senator
from California would have the right to
call up her amendment?

The PRESIDING OFFICER. The
agreement provided that the Senator
from California would have the right to
call up her amendment.

The Chair previously recognized the
Senator from New Jersey.

The Senator from New Jersey.

Mr. LAUTENBERG. The Senator
from New Jersey would be happy with
a unanimous-consent agreement to
yield to the Senator from Montana to
permit him to make his inquiry and to
conduct such business as he would like.

Mr. BAUCUS. Mr. President, | ask for
the yeas and nays on the pending
amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. BAUCUS. | thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. Mr. President, |
thank my colleagues for clearing the
agenda.

Mr. President, | want to take this op-
portunity to talk about the section 628
of the pending regulatory reform bill. |
am delighted to cosponsor this amend-
ment. It deals with environmental
cleanup.

As the former chairman and current
ranking member of the Environment
and Public Works Committee with the
jurisdiction over Superfund, | believe
that adoption of this amendment is
critical to achieving real reform in the
program. Let me begin by explaining
it.

The language sought to strike has
nothing to do with reforming the regu-
latory process. It has everything to do
with undermining and invalidating spe-
cific regulations. It does not allow the
reform regulatory process to work.
Rather, it is an effort to mandate an
outcome of that process.

The Superfund provision in the Dole-
Johnston substitute makes an excep-
tion to the general rules established in
the bill so that efforts to regulate
Superfund sites—and only Superfund
sites—are to be treated differently
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than all other regulatory actions. As
we know, the bill currently says that
only if a regulatory decision costs
more than $100 million it is considered
a major rule, thus triggering lengthy
reviews and certain protections in the
bill. Only a small percentage of
Superfund sites involve costs of more
than $100 million. As a result, most
Superfund sites would be exempt from
the procedures | just mentioned that
are established by the bill.

That was apparently unacceptable to
those who want to avoid costs and
delay in cleanups. As a result, they cre-
ated the lower threshold of $10 million
which would apply only to Superfund
sites. And if that triggers some sus-
picion in the minds of those who are
trying to figure it out, that suspicion
is warranted. Every other regulatory
decision has to cost more than $100
million before it is considered a major
rule. But at Superfund sites—and only
there—the threshold will be considered
to be a major rule when it starts at $10
million.

There is no logical explanation of
why; no justification for the exception,
just a little provision that treats
Superfund differently than any other
program in the Federal Government.

Mr. President, to me it is obvious
that there is intentionally or otherwise
a mission here that would emasculate
the Superfund program. That may sat-
isfy some who will do what they can to
delay the cleanups required, or at least
for it to kill the program. It may help
those who want to escape their obliga-
tion to pay for the cleanup of sites but
it will not satisfy those who want to
get after the environmental blight, and
it should not satisfy anyone who wants
to protect the health and safety of the
millions of Americans who live, work,
or play near Superfund sites.

By the way, for many, that is not an
option. That is where home is. That is
where work is. That is where a school
might be. They did not choose to build
or to live near these sites. But, unfor-
tunately, once these environmental
problems were discovered it was a new
learning experience for people. Sud-
denly, they learned that perhaps the
water supply may be contaminated or
the ground that their Kids are playing
on may be dangerous for them.

One of the many unintended impacts
of this bill is the dead certain propo-
sition that it will make the problems
that plague the Superfund program
worse.

This bill would have the effect of
stopping Superfund cleanups in their
tracks apparently under the theory
that we need to spend more time doing
more studies before deciding what we
can do to clean up the mess that we
have already been studying for years
and years.

Let us be candid. The Superfund pro-
gram already contains an extensive
risk analysis and cost-benefit evalua-
tion. The private parties who are re-
sponsible for the cleanup are already
involved in the remediation process.
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And so is the affected community. The
criticism of the Superfund program is
that it studies too much and does too
little. Look at what we do already.

Superfund site remediation decisions
are not made casually or without con-
sideration of risks or cost benefit.
Under the present law, EPA must con-
duct numerous studies and consider
costs and other factors in selecting a
cleanup remedy. During the remedy se-
lection phase, a detailed risk assess-
ment is conducted by looking at the
people and the environment exposed to
the risks associated with the
Superfund with this toxic site. For the
pathways of exposure, such as ground
water, surface water, air, soil, however,
the contamination travels in the spe-
cific contaminants present at the site.

Following these studies, EPA an-
nounces a proposed cleanup approach,
receives public comment on that ap-
proach, and issues a record decision to
memorialize its final cleanup decision.

Often the private parties performing
the studies in cleanups have been very
involved in developing the appropriate
remedy. We do all of that now. Yet, S.
343 says that we ought to do more stud-
ies which would, of course, mean less
cleanup. It allows a party to reopen the
whole process once a decision about
how a cleanup process ought to pro-
ceed. In fact, it will allow a party to re-
open the whole program even after con-
struction and implementation of the
cleanup program has begun.

This legislation virtually requires an
expensive, slow, and often duplicative
study process even if the private par-
ties involved are not wanted and did
not believe it was necessary. This bill
would virtually require reconsideration
and reevaluation of the cleanup strate-
gies that are being developed and insti-
tuted at hundreds of sites. This would
be a tragic development and a tremen-
dous waste of resources. It would cause
great consternation at the sites where
communities have negotiated and
agreed to a level of cleanup that could
be overruled by this law.

How do we explain to the residents
living near Superfund sites that we are
going to throw out years of study,
years of work, and construction in
many cases and stop and restudy the
whole cleanup from start to finish?

During the last Congress, EPA, in-
dustry and the environmental commu-
nity produced a set of consensus pro-
posals to reform Superfund, to reduce
litigation, to speed cleanups, to cut re-
petitive analysis and to improve public
participation in the cleanup process.

Mr. President, | was again then
chairman of the subcommittee, and ev-
erybody worked hard—Democrats, Re-
publicans, the administration, outside
groups, be they industry, academic,
Government, environmentalist. Every-
body pitched in to try to reform
Superfund because there have been
problems with it. No one can deny
that. But its mission is a purposeful
one.

As a result of some obstruction, we
did not pass that reform Superfund
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proposal. Frankly, I thought it was an
environmental tragedy after so much
work and so much agreement had been
hammered out with parties that typi-
cally disagree, and here we are today
now first reviewing the Superfund pro-
gram. Once again, it is nearing its expi-
ration date. Lots and lots of money has
been spent, billions by the way, and
much of it in the learning process be-
cause, unfortunately, it was not the job
that we expected to have to do when we
set out to do it. It took a lot more be-
cause the toxic contamination was a
lot worse, and as a consequence we are
now in a situation where the moneys
spent up front are beginning to pay off.
But we did not get the chance, we did
not have the outcome that we wanted
to have to speed cleanups and to reduce
litigation costs.

Additional changes to speed cleanup
are now being considered in the Envi-
ronment and Public Works Committee,
and they are likely to be approved.
This bill threatens to go in the oppo-
site direction by increasing litigation,
adding more needless analyses and
slowing cleanups while saddling EPA
with new paperwork burdens.

Now, | am working with the chair-
man of the Superfund subcommittee,
Senator SMITH of New Hampshire, on
Superfund reform and reauthorization.
We do not necessarily agree about how
the program ought to be changed, but
the fact is that we are talking, and we
are bringing in witnesses, and we have
had testimony and hearings. | think it
has improved the atmosphere as well as
the possibility that Superfund reform
is going to be accomplished in fairly
short order. | believe that we agree
that reform is supposed to increase
speed and reduce redundant studies.

This bill is inconsistent, Mr. Presi-
dent, with that vision of reform. It is
also inconsistent with a serious effort
to get Superfund reformed and reau-
thorized rather than have this buried
as a subsection of this long and com-
plex bill dealing with regulatory re-
form. This is not the way to do busi-
ness.

Mr. President, Superfund is not nec-
essarily popular with everybody, but
cleaning up our hazardous waste is a
mission that all of us | believe can
agree upon. It is a very expensive prop-
osition. It has been looked at over the
last 50 years, and finally in 1980, a law
was established to move the process
along.

Now, private parties do not like
cleaning up the mess if they caused it
or if they are found jointly or severally
responsible. Insurance companies do
not like it because they have to pay
the claims. But the strongest criticism
of our hazardous waste cleanup pro-
grams is our unending studies to deter-
mine the proper remedy.

In fact, Congress recently spoke to
this issue. During the last rescissions
bill, $300 million was rescinded from
the Department of Defense cleanup
program because it was felt that too
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much money was being spent on stud-
ies and not enough on cleanups. This
provision would require yet more
money be spent on just such studies
which would both delay cleanups and
leave less money for that task.

I do not want to go back to
Superfund sites in my State and ex-
plain to my constituents who live near
Superfund sites that agreed upon rem-
edies are going to be reopened for a fur-
ther round of studies.

| do not want to have to explain that
a new study phase will delay cleanup
for years and years. They do not like
that news. | do not want to have to tell
them that cleanups already begun will
suddenly be halted when they have al-
ready lived with threats to them and
their family’s health for already too
long a period of time.

Why is this delay inevitable? Well, in
addition to the opportunities it gives
to private interests to create delay,
look at what it does to the Govern-
ment’s ability to move forward quick-
ly. The EPA now processes about 10
major rules a year. Under this bill, it is
estimated that EPA will have to do a
complete risk assessment and cost-ben-
efit analysis for about 45 major rules
each year for the various programs it
administers.

I wish to make clear what happens
with a major rule. It involves lots and
lots of people. It involves lots of com-
puter use. It involves lots of calcula-
tion. It involves lots of time and lots of
money. This is not to say that we
should not be doing studies. We should.
But we have already done them, done
them sufficiently | think to answer all
of the concerns that people have. But if
our amendment fails here and EPA
must do a cost-benefit and risk assess-
ment for Superfund sites over $10 mil-
lion, it will have to do approximately
650 additional risk assessments and
cost-benefit analyses.

Mr. President, my argument can be
summarized in these three points.
First, the bill before us treats
Superfund in an unjustified, special,
and unique way. It contains a special
carveout for the particular interests
that want to reduce or evade their re-
sponsibility to pay for cleanups.

Second, the bill before us will inevi-
tably delay cleanups, prolonging the
risks those toxic hot spots pose to
human beings and to the environment.
That delay is a function of the overt
mechanisms in the bill which require
new studies and the practical inability
of EPA to conduct the number of stud-
ies which will be required.

We want EPA to be an organization
that conducts cleanups. We do not
want it to devote all of its time to
doing studies.

So the bill will cause delay in clean-
up, the one thing that we all want to
hasten.

And third, there is no finding that
these new studies are required.
Superfund already has sophisticated
cost-benefit and risk analysis. If you
think there ought to be changes in the
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way that analysis is conducted, then
require those changes when we reau-
thorize Superfund in an orderly proc-
ess. Do not try to force them into a bill
that has a much more general goal of
reforming the process by which we reg-
ulate.

Mr. President, we ought to let the
authorizing committee handle
Superfund. We are working toward that
goal. And when we bring legislation to
the floor we can understand it, we can
debate it, and justify the decisions that
we make. Doing reform in the backdoor
manner proposed by this bill is totally
unacceptable.

I want to point out what is here on
the chart to emphasize, that is, that
presently we have already 430 sites
where cleanup is underway. We have
decisions being made at 211 sites. We
have remedy selections at 74 sites and
studies already underway at 263 sites.
If S. 343 passes as it is, then what we
will do is we will have to study 763
sites. It means practically the end of
serious decisions about cleanup and be-
ginning the process.

What we will be left with is 215 sites
with cleanup underway, as opposed to
430, and decisions underway for 211
other sites. We will move into the
study phase. This will turn out to be a
calculous laboratory where everybody
will be participating in studies and not
getting work done and will exaggerate
criticism that now exists that all we do
is study things to death. We have stud-
ied things, | hope not to death, but we
have studied them for a long time. The
decisions are made on the science
available, and there is an orderly proc-
ess. We ought not tinker with it, but
reform it in an orderly way.

So, Mr. President, I urge my col-
leagues to support the motion that is
now before us to strike the special re-
lief language for special interests that
are now in this bill. | yield the floor.

Mr. KYL addressed the Chair.

The PRESIDING OFFICER (Mr.
SANTORUM). The Senator from Arizona.

Mr. KYL. Thank you, Mr. President.

I would like to make a few remarks
regarding Superfund and the reasons
why it is included in this legislation.
There are a couple of anomalous things
about the Superfund law. One of them
is that there is no judicial review. And
I think it is no coincidence that one of
the laws that is working least well, a
point that all of us would agree on, is
also a law that provides for no judicial
review. The second thing is that the
Superfund law actually does provide
today for some cost-benefited analysis
and risk assessment. So it is not a new
concept when applied to this law.

But the bill before us, the Dole-John-
ston amendment, would really provide
a more precise and meaningful proce-
dure for applying that cost-benefit
analysis to Superfund so that the net
result should be not more costly stud-
ies and delay, but a more precise appli-
cation of a principle which is already
required and which should make much
more efficient the process for deciding
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the priority of sites to be cleaned up,
and probably also make it easier if the
judicial review provisions are put into
place to really test those that need to
be tested and allow the others to pro-
ceed to clean up.

So we believe that S. 343 establishes
strong, good requirements to do the
right kind of risk assessment and cost-
benefit analysis for Superfund clean-
ups. And, of course, the point also here
is that it is in those cases that exceed
$10 million. Now, we have heard argu-
ments here by some that would like to
see this section removed from the bill.
I will make the point first of all that
there is much more than Superfund in
the amendment which would be re-
moved from this bill. We will leave
that for others to discuss.

But just to focus on the question of
whether the Superfund provision
should be removed, in many respects
Superfund is an example of the best of
the worst. Unlike many other pro-
grams with tangible results, Superfund
has almost nothing to show for its bil-
lions of dollars in expenditures of pub-
lic and private funds, | might add.

And again, this is a point upon which
a lot of us would agree: Superfund has
just not met the expectations that we
had for it at the time that it was
adopted. So clearly, more effective risk
and cost-benefit analysis are des-
perately needed for the program. These
are the tools that the Government can
use in carrying out the requirements of
the law.

So instead of trying to remove these
provisions from the bill, we ought to be
strengthening those procedures so we
can really do the prioritization nec-
essary to get to the job of cleaning up
the sites that need to be cleaned up and
leaving the others alone.

As | said before, also ironically,
Superfund already requires cost-benefit
analysis. It requires the President to
select appropriate remedial actions
that “‘provide for cost effective re-
sponse’ and to consider both the short-
term and long-term costs of the ac-
tions.

It requires the President to establish
a regulation called the national contin-
gency plan to carry out the require-
ments of the statute. This plan has sev-
eral requirements that would contain
methods for analysis of relative costs
or remedial actions; means for assuring
that remedial actions are cost-effective
over time; criteria based on relative
risk or danger for determining prior-
ities among releases of hazardous sub-
stances for purposes of taking remedial
action. The national contingency plan
also requires a baseline risk assess-
ment to be performed for every reme-
dial action. This means that for every
Superfund cleanup, a risk assessment
is supposed to be done right now.

It requires the President to identify
priority sites that require remedial ac-
tion through a hazard ranking system
that must—again, | am quoting—*‘‘as-
sess the relative degree of risk.”
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So to suggest that somehow both
cost-benefit and risk assessment are in-
consistent with the Superfund is to ig-
nore existing law. It is in the existing
law. So by taking it out of that provi-
sion, we are not removing that con-
cept. But what we are doing is prevent-
ing ourselves from providing a more ef-
fective means of applying the cost-ben-
efit and risk assessment to Superfund.

Now what happens at the typical
Superfund site? | exaggerate almost
none here, Mr. President. You have a
release of some kind of hazardous sub-
stance discovered. The presence of this
substance in the environment may or
may not be harmful. Before that is
even determined, practically every
small business in the community that
has ever had any contact with the site
at all gets a letter.

The letter basically says, ‘“We think
you are liable. Prove to us that you are
not.” So immediately, you have all of
the small businesses and some big busi-
nesses, too, immediately put into the
position of being in a group of defend-
ants having to try to prove that they
are not liable for something that fre-
quently occurred a long time ago with-
out knowledge on their part.

The costs to small business are very
high. And it costs more than just
money. The cost in time, in terror, lit-
erally, in toil and frustration in deal-
ing with the alleged Superfund liabil-
ity is one of the most gross aberrations
in our legal system that we have on the
books today, which is one of the rea-
sons why there has been a lot of discus-
sion about the reform of Superfund
that hopefully we will get a little later.

But every mom and pop operation
that sent trash to a landfill that be-
came a Superfund site knows exactly
what | mean. The strict joint and sev-
eral retroactive liability in this law is
dragging down small business for the
third time.

And the recourse? Essentially none.
Because unlike other laws and unlike
S. 343 before us, Superfund expressly
prohibits judicial review. Now, is that
really what the opponents of this law
applied to Superfund want? | do not
think it is coincidence, as | said before,
that the most oppressive and maligned
and dysfunctional environmental pro-
gram we have is also the one that pro-
hibits redress in the courts. This is
something on which we are all in
agreement.

So why can we not agree to provide
judicial review to Superfund? Why is
there opposition to having regulatory
reform for Superfund in this bill? Even
the administration has said it needs to
go forward.

In a memorandum prepared by the
Council on Environmental Quality, the
administration correctly pointed out
the blatant inconsistencies regarding
its posture regarding S. 343 and its po-
sition on regulatory reform and clean-
up statutes.

Here is what this memo states: That
opposition to the intent of the cleanup
provision in S. 343 is ‘‘inconsistent
with several administration policies.”
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Quoting again. “The administration
has repeatedly testified that cost-bene-
fit analysis is a ‘useful tool’ in making
cleanup decisions.” Again quoting.
“EPA, DOD, and DOE have made well-
publicized commitments to more real-
istic risk analysis in cleanup activity,”
exactly what we are talking about in
this bill.

Executive Order 12866 requires cost-
benefit analysis for regulations over
$100 million. Many cleanups exceed this
amount and the total cost of cleanup
activities approaches or exceeds $400
billion. Quoting from this memoran-
dum:

It will be hard, politically and logically, to
defend application of the cost-benefit com-
parison to the former decisions and not the
latter.

This is the administration speaking.

Now, critics of this section argue
that these reforms should be addressed
in the Superfund reauthorization, and
that is an appropriate place to deal
with some of the reforms we are talk-
ing about.

That is not to suggest, however, that
in a bill dealing with cost-benefit anal-
ysis and risk assessment and judicial
review those matters should not be
dealt with in this legislation.

I know that Senator SMITH, and oth-
ers who have spoken here, members of
the Environment and Public Works
Committee, have been working very
hard, but Superfund reauthorization
may not be completed this year. |
know the committee that | sit on, En-
ergy and Natural Resources, under-
stands the toll this program is taking
on industrial facilities, small busi-
nesses and understands the need to get
on with the process of reform of the
process as opposed to the substance,
which will, of course, be covered in the
reauthorization.

We are cutting our training and oper-
ation budgets in the military services
and yet we keep getting higher price
tags for installation cleanups. | cannot
even begin to tell you what the run-
away cleanup costs translate to in the
Department of Energy.

So, Mr. President, in conclusion, | be-
lieve that the Superfund cleanup provi-
sions in this legislation are entirely
consistent with existing law. They are
consistent with planned administrative
reforms that the Clinton administra-
tion is putting in place even now, as in-
dicated by the memorandum | cited,
and, perhaps most important, | think
many of us would agree that Superfund
is not a level playing field, that small
business is being savaged by what
amounts to institutionalized extortion
from regulations.

Federal and State regulators have ig-
nored the risk and cost considerations
throughout the process, in spite of the
statutory requirement to consider
those factors, and that is why this leg-
islation is needed. The program is so
badly broken and so desperately in
need of major change, largely because
the degree and the costs of cleanup
have proceeded virtually unchecked for

July 13, 1995

years. Simply having these provisions
in this bill has brought about a new
willingness on the part of regulators to
be more realistic in the remedial ac-
tion selection process.

The Superfund provisions of S. 343
are consistent with the law, are a need-
ed reform of the remedy selection proc-
ess, and are an appropriate and nec-
essary reform of one of the most expen-
sive, intimidating and crushing regu-
latory programs for small business in
the history of this country.

Mr. BAUCUS. | wonder if the Senator
will yield to me?

Mr. KYL. I will be happy to yield. Of
course.

Mr. BAUCUS. | appreciate the Sen-
ator yielding. | heard the Senator say
that in the Senator’s opinion that the
provisions of S. 343, particularly sec-
tion 628, are consistent with or con-
form with basically the Superfund
cost-benefit or risk assessment provi-
sions now, and because they are con-
sistent and basically conform, there
should be no opposition. My question
is, if they are consistent, conform, then
what is the purpose of this provision?
That is, the Superfund already does
contain, as the Senator already said,
cost-benefit and risk assessment provi-
sions in determining sites and remedy
selection and plans for cleanup. 1 am
just curious, what is the need for this
provision?

Mr. KYL. Precisely the correct ques-
tion to ask, and | appreciate it, because
it applies not only to this issue but
several others in other aspects of this
legislation. We have Executive orders
since the administration of President
Ford, for example, which require cost-
benefit analysis, but almost all of us, |
think, are in agreement that they have
not worked. The procedures are not in
place to force compliance and to pro-
vide for appropriate judicial review.

So what | am saying is that while
there is a requirement for cost-benefit
analysis and risk assessment in the ex-
isting law, it is not working, and the
provisions of this bill will allow it to
work in a way which gets to the other
point that the Senator from Montana
was raising, and that is that we have
spent a lot of money and do not have a
lot to show for it.

Mr. BAUCUS. |
might ask——

Mr. KYL. We should not delay any
longer. | think this legislation will
make the existing regulations work-
able for the first time.

Mr. BAUCUS. Another question. | am
just curious of the Senator’s view,
what is the precise language in section
628 that will speed up cleanups, that
will address the problems small busi-
nesses face, that will reduce regulatory
red tape, that addresses the joint and
several and strict liability problem
that bedevils so many parties involving
cleanup sites? | wonder what is the pre-
cise language in this amendment which
addresses the real problems—I agree
they exist—that so many people face
when dealing with Superfund. Can the

understand. If |
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Senator point out some language in the
amendment that he thinks will specifi-
cally help answer some of those prob-
lems?

Mr. KYL. Sure. The entire section
that establishes the procedure and the
judicial review, which is missing from
the Superfund legislation, will make it
possible for individuals to insist that
proper risk assessment and cost-benefit
analysis is applied, and if it is not, a
remedy will exist to require it to be ap-
plied, something which does not exist
today.

Mr. BAUCUS. | am just perplexed, in
all candor, because the provisions of
section 628 with respect to risk assess-
ment are actually quite different from
current Superfund law.

Let me point out some differences.
One, under this bill cleanups would
generally be required only if the bene-
fits justify the costs. That is a dif-
ferent standard than current law. And
second, under this bill only the least-
cost cleanup option would be selected.
That is now not the case under
Superfund.

So they are not the same. Thus, S.
343, including section 628, would, by
definition, require EPA, for example,
and the States to stop what they are
now doing and go back all over again
from scratch and start the risk assess-
ment and cost-benefit analysis, which
would add more cost, more delay, and
more red tape. And because Federal fa-
cility sites will cost more than $10 mil-
lion to clean up, the clean up of each of
these sites would be further delayed
under the provisions of this bill.

Why does the Senator believe that
those provisions would not necessarily
stop the present cleanup program and
cause more red tape, more delay?

Mr. KYL. First of all, the Senator is
absolutely correct. The provisions of
this bill are somewhat different from
existing law with respect to the spe-
cific tests for cost-benefit analysis and
risk assessment. That is the whole
point.

My point in pointing out that cost-
benefit analysis and risk assessment
are already part of Superfund was to il-
lustrate two things: First, that the
concept is not alien or inimical to
Superfund. This is something that we
have already said should be a part of
our analysis for Superfund cleanups.

Mr. BAUCUS. If I could just—

Mr. KYL. If I could just go on.

Mr. BAUCUS. Sure.

Mr. KYL. And second, to note that
while that is true, while it was our in-
tention, while we wrote the exact
words in the statute, it has not worked.
And | think we agree on that.

So, yes, the answer to the first ques-
tion is there are different provisions—
that is the whole point—to make it
work because it has not worked in the
past. The administration itself, CEQ,
pointed out the fact that it would be
pretty inconsistent to argue you
should have cost-benefit analysis be-
fore, but now it is not appropriate.

But the second question | think the
Senator asks is the more difficult ques-
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tion and the one that is really impor-
tant—and | respect the Senator for
raising the issue—namely, we want to
get on with the cleanup of these sites.
Will this cause a delay or not?

That is a very legitimate question.
But | think, again, there are two an-
swers. One, reasonable people can differ
whether it will cause delay. We do not
want it to cause delay, but we want it
to do the right thing, and that is the
other point here. We have to do the
right thing. A lot of us believe we are
spending millions and billions of dol-
lars, really, in activities which are to-
tally nonproductive where the risks are
exceedingly low, where we ought not be
wasting our money, and there are other
sites that just beg to be cleaned up.
Perhaps one of them is the example the
Senator from Montana cited where we
have to get on with it and prioritize
those sites and get the job done where
the cost clearly is outweighed by the
benefits to be achieved. So that is the
kind of analysis in which to engage.

Instead, what we have is taxpayers
paying lawyers and consultants bil-
lions of dollars to essentially waste
time, dollars that are not only Govern-
ment dollars but also small business
dollars and other business dollars, and
that is what we are trying to resolve
with this legislation.

Mr. BAUCUS addressed the Chair.

Mr. KYL. I am happy to yield my
time. | have concluded my remarks. If
the Senators would like to take it at
this point.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. BAUCUS. Mr. President, | appre-
ciate the comments of the Senator
from Arizona. With all due respect,
they are really not on target. That is
for this reason. We all agree that
Superfund has terrific problems. But
the problems that it has are not solved
by this amendment. This amendment
does not even address—does not even
begin to address—the problems of the
Superfund. In some sense, they are ir-
relevant to the problems facing
Superfund. | will explain that.

One of the main problems of
Superfund today is joint and several
and strict liability. This amendment
has nothing to do with that, despite
what the Senator from Arizona would
like us to believe. Under joint and sev-
eral and strict liability standards
today, all parties are subject to the
same joint and several and strict liabil-
ity standard. And what happens? Some
company—maybe the primary per-
petrator that caused most of the toxic
waste and hazardous waste at a site
and other companies may be partners,
or another company may have bought
the site later, or a company may have
owned the site earlier. A bank might be
involved. A bank might have made a
certain loan to one of the parties.
Under the current law, they are all
lumped in together. They are all joint-
ly and severally liable and subject to
strict liability. That is the current law.

Here is what happens. Everybody
sues everybody else claiming that he is
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the principal problem—not me but him.
Well, everybody that is subject to li-
ability, of course, is jointly and sever-
ally liable. That is why there are a lot
of lawsuits today. It is the standard
which creates the lawsuits. All of the
people that are involved are suing each
other.

This amendment has nothing to do
with that—nothing to do with that. So
to stand up here on the floor of the
Senate and say this amendment, sec-
tion 628, is going to solve the problems
of the red tape and delay, is a
nonstatement, it is not accurate. It is
not accurate because the problems fac-
ing people that cause all of the prob-
lems of the Superfund are caused by
the underlying statute, substantive law
not addressed by this amendment.

Here is another example. Let us take
a small businessman, somebody who
has fewer than 50 barrels of hazardous
waste at a site, who is a de minimis
contributor. Under the provisions of
the Superfund reform which we tried to
enact last year, small businesses would
be either exempt if they are particu-
larly small; or if they are somewhat
small, they would be entitled to a very
expeditious standard and their liability
limited to their ability to pay. That is
a problem that the Environment and
Public Works Committee tried to solve
last year. But section 628 of this bill
has nothing whatsoever to do with
these real problems—nothing.

All section 628 says is cost-benefit
analysis and risk assessment must be
prepared. It has nothing to do with the
problems of small business, Mr. Presi-
dent—nothing. Last year, we tried to
enact Superfund reform—and as the
Senator from New Jersey a few min-
utes ago very ably stated, it was
stopped. We came up with a provision
that eliminated joint and several li-
ability to those who settled their li-
ability through a new voluntary alloca-
tion system and not through court.
Under this new allocation system com-
panies would have an allocator decide
which company is proportionately re-
sponsible for which portion of the
waste. And if the company agrees and
settles, they could not be sued; they
would be immune from a lawsuit. Good
idea. Everybody thought it was a good
idea. Big business loved it. Small busi-
ness was ecstatic. Environmentalists
thought it was great. All the groups
came together and agreed that this is a
good, major reform to the Superfund.

There are lots of other reforms in
Superfund that we tried to pass last
year. Some just did not want it passed.
It was a disservice to the country. So
here we are all over again trying to re-
form Superfund. This amendment has
nothing to do with any of that. Noth-
ing. N-o-t-h-i-n-g. The way to solve
Superfund, Mr. President, frankly, is
not to pass this amendment.

What does this amendment do? It
says Yyou take the current lousy,
botched up, unworkable Superfund pro-
gram and add to all of the problems—
more problems. It says start over again
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and add a new kind of risk assessment
and cost-benefit analysis. That is what
this amendment does. It says, take the
current lousy law and delay it further,
add more redtape, start all over again.
It means fewer cleanups. There are lots
of sites in this country, Mr. President,
where cleanups are finally agreed to
and are in progress. It has taken 10, 12,
15 years in some cases. This amend-
ment says go back and start over
again. That is exactly what it does, de-
spite what anybody else says.

So the answer, | think—and | have
given a lot of thoughtful consideration
to this, not rhetoric or a lot of stuff,
not playing to the cameras—a thought-
ful solution to this, frankly, is to de-
lete this provision from the bill. It is
not going to solve the Superfund prob-
lems. Somebody might like to say that
it does for the people back home. In
fact, it makes it worse.

Rather, let us solve this the only way
these problems can be solved; that is,
to lower the rhetoric, quit the dema-
goguery, sit down and work with all of
the people involved. You roll up your
sleeves and cross the t's and dot the i’s
and find a solution, which is what hap-
pened over a year ago. Many outside
groups who know the subject came to-
gether, worked hard, and reached an
agreement. Most of the insurance in-
dustry also agreed. Some of the insur-
ance industry did not agree, but most
did.

Let me read some of the supporters
of it: Aetna Life Insurance, Allied Sig-
nal, American Automobile Manufactur-
ers—this list goes on and on, and | will
not bore the Senate. | am glancing
here, and these are big, well-recognized
organizations and companies. There
must be over 100 on this list.

One of the greatest disservices this
Congress has performed, in my judg-
ment, in the last several years is the
failure to pass Superfund legislation a
year ago because it was a solid reform
that would have helped people, pro-
vided a public service, which is what
we are all elected to do. This amend-
ment in this bill, section 628, not only
does not do that, it makes a bad prob-
lem worse.

I just ask every Senator and every
staff person listening to forget the
rhetoric, read the provisions of this
bill, section 628, read Superfund, and
just think. All you have to do is think.
If you think, you are going to reach, |
submit, roughly the same conclusion
and therefore realize that, maybe we
should not be including Superfund in
this regulatory reform bill after all.
And if we are going to do right by our
people back home, let us take it out
and reform Superfund in the right way,
through the committee process, some-
thing along the lines that we enacted a
year ago.

Mr. JOHNSTON. Mr. President, |
yield to no one in this body on my en-
thusiasm for risk assessment. It was |
who first proposed, wrote, and passed
twice a risk assessment provision,
which did not pass the House, of
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course, and so we are here today work-
ing on this legislation.

I believe the concept of risk assess-
ment is one of the most important
things we can ever do for this Govern-
ment. It will save, | believe, hundreds
of billions of dollars. It will relieve tax-
payers and citizens of this country of
huge and unnecessary burdens and will
allow the means that we have, the dol-
lars that we have in this country, to be
spent on environmental and health and
safety matters, to be applied to envi-
ronment and safety and health matters
and not to waste, as it is today.

Now, having said that, Mr. President,
I rise in enthusiastic and very strong
support of this amendment. The reason
is that this amendment and the appli-
cation of this procedure to Superfund,
as well as to defense cleanups, as well
as to cleanups under the Solid Waste
Disposal Act, do not fit.

They do not fit, Mr. President. We
have been talking about Superfund,
and | concur with comments of my col-
league from Montana, that that needs
to go through that committee. That
committee voted out and passed that
bill last year. We need to do that again
this year.

Mr. President, we have not spoken
about cleanup at defense plants. Clean-
up at defense plants is an activity on
which we are presently spending over
$6 billion a year. It is the largest clean-
up activity of the Federal Government.

Now, Mr. President, we commis-
sioned a report on the Hanford site,
which is the most difficult site and the
most expensive site of the DOE. They
came back with a horror story about
how money is being squandered and
nothing is being done. | will not go into
all the reasons, but the principal rea-
sons are that the legal matrix, the
legal framework that we in the Con-
gress have created for Hanford as well
as other DOE sites, does not work.

We not only have the Superfund,
which is applicable to Hanford, we have
RCRA, which pertains to chemical
wastes. We have a tripartite agreement
setting standards, dates, and require-
ments—dates that cannot be met,
standards that have not been passed,
and using technologies that do not
exist.

Moreover, Mr. President, we have su-
perimposed upon that an act we call
the Federal Facilities Act, under which
the Federal Government can be sued
and the Assistant Secretary of Energy
can be put in jail—something he is very
concerned about—if they do not meet
standards and dates that are impos-
sible to meet because there is no place,
for example, to store the waste, be-
cause the waste isolation pilot plant is
not ready, and that is the only place
available for some of these mixed
wastes.

Mr. President, it is probably only the
Congress of the United States which
could have designed a legal framework
as confusing, as contradictory, as dif-
ficult, as unworkable, as unbelievable
as we have created for our defense
plants’ cleanups.
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Now, Mr. President, the Senator from
Alaska [Mr. Murkowskli] and | have
proposed legislation for Hanford. We
have proposed to deal not only with
CERCLA but RCRA, the Federal Facili-
ties Act, the tripartite agreement. We
proposed to reconstruct that and do it
over again.

It is not that we do not want to use
risk assessment. Risk assessment is
central to the issue. It is a risk assess-
ment procedure that would be vastly
different from that which we have con-
structed in this bill.

This bill constructs risk assessment
principally for Federal rulemaking,
EPA-type rules. It is workable, a good
procedure, which, Mr. President, 1 am
very proud of the handiwork in the
Dole-Johnston bill. | think it is work-
able. | think it will improve environ-
ment. | think it will improve health. It
will save lots of money. It is a very,
very good bill.

But it does not fit for defense plants’
cleanups. We have to deal with those
tripartite agreements. They have, Mr.
President, as 1 am sure all my col-
leagues know, a problem at these de-
fense plants, what we call mixed
waste—mixed chemical waste and
mixed nuclear waste or radioactive
waste. One set of regulations for radio-
active waste, one set of regulations for
chemical waste, and no technology yet
to deal with the mixed wastes. Some
promising research is being done, and
no place to put the waste.

Literally, our Assistant Secretary of
Energy, unless we change the law, can
go to jail for not doing what is impos-
sible to accomplish. Absolutely that is
true, Mr. President. The waste isola-
tion pilot plant is not ready.

By the way, the reason it is not ready
is also because we do not have a well-
working risk assessment bill. If we did,
they would have done the risk assess-
ment and would not be doing some of
the silly things they are doing down in
Carlsbad, NM, on delay and unneces-
sary expense in the plan.

Be that as it may, WIPP is not ready
and we have no place to put the waste
and we do not have the technology. It
is a grand and glorious mess.

What we propose if we can pass our
legislation, Mr. President, is create
this paradigm, this legal matrix, limit
it to Hanford, and then we propose to
use that as the model for other defense
plants. We will have to modify it—
things are a little bit different, at
Rocky Flats in Colorado, et cetera.
Each one of these sites has their own
peculiarities. Some have a lot of pluto-
nium, some have a lot of mixed waste.
Hanford has almost every imaginable
kind of waste.

Each of those deserves the time and
attention, in the case of defense plants,
of the Energy Committee; in the case
of CERCLA, of the Environment and
Public Works Committee. They are dif-
ferent problems from those we seek to

serve in the Dole-Johnston bill pres-
ently pending.
Mr. President, in including

Superfund and environmental cleanup
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in the original Dole-Johnston amend-
ment, we knew at the time that we in-
cluded it that it would be subject to an
amendment and that it would probably
come out. | say “we’” knew that; | do
not want to speak for anybody else but
myself. Let me say that | and my staff
knew it and we discussed it, and |
think the feeling was at that time that
it should be included in the draft in
order, first, to draw attention to the
issue; second, to give some leverage in
assuring that we would deal with the
question of Superfund and of defense
cleanup.

Indeed, we have had Senator BAucus,
the ranking member, come and say
that he is anxious, willing, and able
and can virtually promise that that
committee will deal with the issue.

| think there are Members who are so
anxious for risk assessment to be made
part of CERCLA that they want to get
those assurances. | think now we have
heard those assurances on the floor of
the Senate.

I hope, therefore, with those assur-
ances, that the committee such as En-
ergy and Natural Resources, with re-
spect to defense plants, can proceed
and do our business and enact the leg-
islation that Senator MURKOwsSKI and |
presently have pending. | hope that the
Environment and Public Works Com-
mittee will expeditiously report out
that bill again which we passed last
year, and that we can get on and pass
this risk-assessment cost-benefit legis-
lation presently pending.

Mr. President, | am getting more
hopeful and more confident as the
hours pass, that the spirit in this
Chamber is such that it will allow the
Senate to pass this bill with a strong
bipartisan effort. | think acceptance of
this amendment will be a strong indi-
cation of that. | hope we can vote soon.

Mr. CAMPBELL. Mr. President, | rise
in strong support of the amendment by
the Senator from Montana.

Count me in among those who believe
that there are serious problems with
the superfund program and the Energy
Department cleanup program. It is
plain to me that we are spending a lot
more money, and a lot more time, on
lawyers and bureaucracy than we are
on getting these cleanups underway.

| agree that the superfund program is
not working, and | think we need to
make major changes to make it work
better. But not at the price of further
delay and further bureaucracy that
will delay these cleanups even longer.

The Rocky Mountain Arsenal outside
of Denver was used for years as a pro-
duction facility for chemical munitions
by the Defense Department. Since the
1950’s it was used to produce pesticides.
The defense department and the Shell
Qil Co. left a pretty tough mess.

In 1984 the site was listed as a na-
tional superfund site, and it is now
more than a decade that the site has
been wunder study, and significant
cleanup has already occurred to resolve
immediate threats to human health
and the environment. Just last month
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a conceptual agreement was reached on
a final cleanup plan at the arsenal.
That agreement must go through the
public comment process and a final de-
cision should be made by early next
year.

If this amendment is not accepted,
the door will be open to anyone to file
a new challenge to this long, tortu-
ously negotiated accord based on the
new rights created under this bill to
seek additional cost benefit and risk
analysis studies.

Some Senators may be familiar with
the Summitville mine disaster; since
that mining company declared bank-
ruptcy and left my State with a mas-
sive cleanup problem, we’ve seen deci-
sions made and cleanup projects begun.
Again, | don’t want this bill to be the
cause of any further delay in getting
this critical work underway.

I have other, tough cleanup problems
in my State, at Leadville, at Clear
Creek, and many other sites. I want
this program to work better, and I'll be
supporting major changes in the pro-
gram when we consider reauthorization
later this year.

As any of my colleagues who are in-
volved with superfund know, that proc-
ess takes too long and our constituents
get very frustrated when they see a lot
of planning and not much actual clean-
up. | don’t want to extend that process
even a day longer than necessary, and
so | urge my colleagues to support the
Baucus amendment.

Mr. THOMAS. Mr. President, | ask
unanimous consent to proceed in morn-
ing business for 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Wyoming is recog-
nized.

Mr. THOMAS. | thank the Chair.

(The remarks of Mr. THOMAS pertain-
ing to the introduction of S. 1031 are
located in today’s RECORD under
‘‘Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Mr. President, we
had a lot of discussion in the last 3
days on the need for regulatory reform.
We have had a lot of horror stories pre-
sented about undue regulation and
what it has done to small business peo-
ple and farmers of the United States.
That impacts negatively on everybody
as it inhibits the creation of jobs, as it
brings undue costs to the operation of
a business and, in many instances, with
harm to the public if nothing is
changed.

I have taken the floor several times
to discuss some of these problems with
existing rules and regulations, or the
implementation of those rules and reg-
ulations. I want to address another
issue like | did yesterday on the sub-
ject of wetlands.

Before | do, | want to visit a little
about the general atmosphere of the
debate here on this regulatory reform
bill in the U.S. Senate. We are led to
believe that all of our concern about
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public health and safety and the envi-
ronmental policies are going to be
thrown out the window with the adop-
tion of a regulatory reform bill. It is
not, because our bill does not change
any of the substantive laws that are on
the books in each one of those areas.

If it did, that is what we would call,
in this body, a supermandate, one law
overriding others. In fact, we recently
adopted an amendment just to make it
more clear that there is nothing in this
legislation that is a supermandate. And
we have also been hearing a lot of
other concern expressed, mostly on the
Democratic side of the aisle, about bad
aspects of this legislation.

I would plead with the Democratic
Members of this body who have been
fighting this bill so hard, that they
should want Government to work well.
They should want Government to work
efficiently. They should want Govern-
ment to work in a cost-effective way.
They should want Government to serve
people rather than people serving the
Government.

Another way to say that is, they
should want Government to be a serv-
ant of the people rather than a master
of the people.

I know Democratic Members of this
body believe that all Government is
good. And | know that they believe
that basically Government means well
and does well, and they are willing to
give the benefit to big Government,
that when there is some doubt about
whether Government is really going to
do well, that we ought to err on the
side of Government doing it. That is a
legitimate political philosophy that |
find no fault with. I do not accept it,
but it is a legitimate political philoso-
phy that we can have in our system of
government.

What does that have to do with the
bill that is before us and my pleading
with the Democratic Members of this
body? There is nothing wrong with be-
lieving in big Government. There is
nothing wrong in believing, if you
think it is best for the country, in a
regulatory state. There may not be
anything wrong with believing that
regulators ought to dominate more so
than the free market system deter-
minations made in our economy.

But the very least, if you believe all
those things, you should make sure
that the regulatory state, that the big
Government you believe in, will actu-
ally work well and effectively deliver
the services that you want delivered.
And the fact of the matter is this big
Government, this big regulatory state
that you like so well not only does not
deliver well, but the rulemaking proc-
ess is much more costly than it need
be. It impinges upon the marketplace
much more than need be to protect the
public health and safety and the envi-
ronment. And it just does not work
very well because it never delivers a
decision. You know it is just awfully
difficult to get a decision out of the
Government, and particularly when
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you have two Government agencies
fighting each other.

The very least—I plead with you—if
you believe in the big Government that
you practice, that you ought to be for
making it efficient and effective. And
your big Government and your big reg-
ulatory state, we are saying on this
side of the aisle, does not work very
well, and we see S. 343 as a process of
making sure that it is cost effective be-
cause of the cost-benefit analysis, that
it has a sound basis because we require
scientific determinations and risk as-
sessment, and that it should not be a
law unto itself. We protect against that
in this legislation through congres-
sional review of regulatory action and
through judicial review of regulatory
action.

I hope during this debate—and this
will be the fourth time | have been in-
volved in an example just in my
State—my State is only 1.5 percent of
the people in this country, but some
horror stories have taken place in my
State. Remember the first day | spoke
about EPA enforcing one of its rules on
toxic waste. They had a paid informant
that was a disgruntled employee of a
local gravel company, the Higman Co.,
in a little town of Akron in northwest
lowa. The information was not correct,
but they decided to invade his place of
business. One quiet morning they came
in with their shotguns pumped, their
bulletproof vests on, 40 Federal and
local law enforcement people to find
that toxic waste and to arrest the man-
ager.

He tried to find out what was the big
deal. They told him to shut up. They
stuck the gun in the face of his ac-
countant. She is a nervous wreck yet
as a result of that action. It cost him
$200,000 of lost business and legal fees
to defend himself on a criminal charge
that he was not found guilty on be-
cause there was not any toxic waste
buried in his gravel pit because this
process of making a determination was
bad.

| told you the next day about how
there is an EPA regulation on the
books under the Clean Air Act affect-
ing the grain elevators in the rural
communities where farmers send their
grain for processing and for sale. We
have 700 of these grain elevators in my
State. They are charged with proving
to the Government that they do not
pollute. The initial determination of
that is to fill out a 280-page document
for EPA, which some of these elevators
are paying $25,000 to $40,000 of consult-
ing fees to help get filled out properly.
Then once they are filled out properly
and go to the EPA, only 1 percent of
the 700 are going to come over the
threshold determined by EPA that you
are a polluting business.

But what really is strange about that
rule is this: EPA assumes that you are
going to be polluting 365 days a year, 24
hours a day, when the problem that
EPA is trying to get at is a seasonal
problem in which the elevators are op-
erating for about 30 to 45 days out of a

CONGRESSIONAL RECORD —SENATE

year in which there might not be any
problem whatsoever.

They have each one of these little
grain elevators supposedly in business
processing grain every day of the year,
every hour of the day. Any one of
these, under that assumption, would
have to have the entire corn crop of the
entire United States, 10.03 billion bush-
els, processed through any one of these
little businesses.

Then | told you next about the farm-
er in Mahaska County, IA, that bought
a farm in 1988. And in 1989 he got per-
mission from the Soil Conservation
Service for clearing some trees and im-
proving the drainage system. He had
the approval of a Government agency
of everything he did, even the approval
of the lowa Department of Natural Re-
sources.

Within just a few months the Corps
of Engineers threatened to fine him
$25,000 a day because he was doing
something without one of their permits
saying it was a wetland when it was
not a wetland. All you have to do to
prove that is to drill little holes in the
ground and find out how close the
water is to the surface. And it was not
4 to 5 feet. In order to be a wetland you
have to have 7 days of continuous
water on the land. Yet, they wanted to
fine him $25,000 a day for what another
Government agency said he could do.
Then later on that first Government
agency said he could do it. They
backed off and said they had made a
mistake. Then he appeals it through
the local, the State, and the national
office. Here it is 1995, and he still does
not have a determination of what he
can do with that land.

As | said to the big Government
Democrats that are opposing our bill,
it seems to me that, if you want to be-
lieve in big Government, OK. But at
least Government ought to be able to
give a constituent some sort of an an-
swer. If you say they have done some-
thing wrong, they ought to be able to
get an answer. You ought to be able to
have the Government agencies agree
among themselves on what the policy
is.

This is a perfect example of Govern-
ment out of control. This young
Mahaska County farmer still does not
know where he stands with this land.
He could potentially pay a lot of fees.
In the meantime, he has paid a lot of
money to try to get what he thought
he had the right of in the first place by
getting a Government agency to say
what he can do and not do to some of
his land.

There is no reason why we need four
different Government agencies’ defini-
tion of what a wetland is. How do you
expect a poor farmer to understand
what a wetland is, or even a rich farm-
er understand what a wetland is if four
Government agencies do not know
what a wetland is?

In fact, in the farmer’s case | just
told you about, the determination of
what was a wetland or not a wetland
was based on a 1989 Corps of Engineers

July 13, 1995

manual that is not even being used
anymore.

(Mr. GRAMS assumed the chair).

Mr. GRASSLEY. Mr. President, in
my opinion no other area of regulation
needs reform as desperately as wet-
lands regulation. No less than four
Federal agencies claim jurisdiction
over agricultural wetlands and these
agencies often use conflicting manuals
and procedures in delineating and regu-
lating the use of wetlands.

I have addressed this body several
times in the past regarding the com-
plex, confusing, illogical, and down-
right burdensome way that the Federal
Government regulates wetlands in ag-
ricultural areas.

Most of my colleagues must agree
with this assessment because in March,
the Senate passed by unanimous con-
sent, a moratorium on new wetland de-
lineations. Subsequently, the adminis-
tration agreed with the Senate and im-
posed its own moratorium. This will
allow Congress the opportunity to re-
form existing wetlands policy.

Even if Congress does not act, how-
ever, S. 343 will force agencies to recog-
nize common sense and sound science
when promulgating wetland regula-
tions. And when agencies begin to act
in a rational manner, maybe we can
avoid situations like the one in lowa
that | am about to describe.

Mr. President, as | travel across my
State and talk to farmers and other
property owners, | hear many stories of
senseless regulations and bureaucratic
nightmares. But the problems of a
farmer in Greene County, IA, may be
the most vivid example of the need for
common sense in rulemaking.

This particular farm in Greene Coun-
ty has been continuously cropped for
almost 90 years. The original drainage
system was installed in 1906.

As this chart illustrates, from 1906
until 1992, the land was framed and no
wetland existed on this part of the
farm. In 1992 this all changed.

During the summer of 1992, the local
drainage district decided to replace the
original system with an open ditch.
This was all carried out in consultation
with the Soil Conservation Service.

Prior to the construction of the
ditch, the owner of the farm was in-
formed by the SCS that the ditch
would result in the creation of a small
wetland, about 150 feet on each side of
the ditch.

After the ditch was installed, how-
ever, the SCS district office changed
its mind and classified 14.2 acres as
‘“‘converted wetland.”

Now once a farmer has part of his
farm declared a wetland, it can no
longer be cropped. So in effect, the
Government is depriving this farmer of
the economic use of his own property,
even though the farmer did not create
the wetland, and even though the land
had been farmland, not a wetland, for
the past 90 years.

At that point, the only recourse
available to the farmer was through
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the appeals process. In this case, how-
ever, the appeals process only made the
situation much worse.

Before the first appeal, the SCS had
already changed its initial wetlands
classification of 14.2 acres to 10.8 acres.
The SCS area office confirmed this des-
ignation during the first appeal. At the
second appeal, the State SCS office de-
cided that the wetland was actually 17
acres. And at the final appeal level, at
the SCS national office, the wetland
was determined to be 28.2 acres.

Mr. President, as you can see on this
chart, this farm was cropped from 86
years. But then, through no fault of the
farmer, the SCS decided there was a
wetland on this land. And this wetland
apparently was expanding rapidly—
from 10.8 acres to over 28 acres in less
than 2 years

Keep in mind that nothing had hap-
pened during this time that actually
changed the size of the wetland. The
farmer did not farm the land. The
drainage system was not expanded.
And no additional water was present in
the area.

The only difference was the way each
level of the agency interpreted the wet-
land regulations. And undoubtedly, the
lack of common sense contained in the
underlying regulations caused this con-
fusion within the agency.

All of this sounds ridiculous until
you consider that a real price is paid
by our citizens who are subject to these
regulations. The farmer in Greene
County, IA will lose thousands of dol-
lars in future income because the bu-
reaucracy decided that he could not
farm his land. Even though this land
had been farmed continuously for the
past 90 years.

It is cases such as this that under-
mine the faith that Americans have in
their Government. It is cases such as
this that motivate the electorate to
throw out a party that has been in con-
trol of Congress for the past 40 years.
And if S. 343 will help just one person
like the farmer in Greene County, IA,
then the Senate should pass this bill
and the President should sign it into
law.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Mr. President, I am
about to propound a unanimous-con-
sent request that | think will get us to
the Boxer amendment. | ask unani-
mous consent that, following the re-
marks of myself and Senator MURRAY—
I will not be very long—the Johnston
amendment be laid aside and that Sen-
ator BOXER be recognized to offer her
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JOHNSTON. Reserving the right
to object. And | appreciate my friend
from Utah working on this issue of the
environmental cleanup, and | hope we
will successfully do it. I note that we
have been on the amendment for about
3 hours and that it is not a delay com-
ing from this side. | simply mention
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that to say that | hope we will be able
to get time agreements from now on
and be able to move expeditiously. We
made great progress today so far. And
we will continue.

Mr. HATCH. | appreciate that.

Mr. GLENN. Reserving the right to
object. | wonder if it will be possible to
get a time agreement. Will the Senator
give us any idea how much time it will
take? We are going to try to—I will tell
everybody | would like to get time
agreements on everything that comes
out from now on.

Mr. HATCH. | do not think Senator
BOXER——

Mr. GLENN. We have to wait on the
time agreement. She can go ahead and
proceed. | will not object to the UC.

Mr. HATCH. Can | reverse the UC, be-
cause | understand Senator MURRAY is
only going to take 3 or 4 minutes.

Mr. GLENN. Senator BOXER has to
come to the floor.

Mr. HATCH. Senator MURRAY is
going to speak on Superfund. Why do |
not reverse that, have her speak first,
I will speak second, and then Senator
BOXER can offer her amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. MURRAY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Mr. President, |
thank the Senator from Utah. | simply
rise today to support the Johnston-
Baucus amendment that strips the
Superfund provisions from this bill. It
touches on one of the most pressing is-
sues facing my home State of Washing-
ton: the cleanup of the tons of nuclear
waste that is contained at the Hanford
Reservation.

The bill before us specifically targets
Superfund sites and subjects activities
costing more than $10 million to imme-
diate cost-benefit analysis and risk as-
sessment. This assessment will be re-
quired even where agreements have
been reached and cleanup has already
begun. All cleanup would come to a
screeching halt so that the Govern-
ment could analyze the benefits of
cleaning up toxic waste.

Hanford cleanup has come under in-
tense and justified scrutiny by this
Congress. Its critics have railed that it
has cost billions of dollars and has re-
sulted only in reams of documents, not
any actual cleanup. This bill would
only exacerbate those problems. Clean-
up that is finally getting underway
would stop while the Department of
Energy conducted potentially dozens of
more analyses on the benefits of clean-
ing up the nuclear waste that today is
seeping toward the Columbia River.

Mr. President, there is a lot we do
not know about the risks of radioactive
waste. We do not know how to clean it
up, where to store it, or how fast it mi-
grates, or any number of things. Be-
cause so much is unknown, a detailed
generic cost-benefit analysis and risk-
assessment process would be endless
and very costly.

Let me add, however, that while | do
not support the cumbersome approach
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taken in the current bill, | do believe
the Hanford site and other Superfund
sites will benefit from a cost-benefit
analysis. In fact, | will encourage us to
move toward a bill that incorporates
risk assessment and cost-benefit analy-
sis into the decisionmaking structure
at Hanford. We should try to develop a
bill that requires consideration of costs
but does not impose inefficiencies or
unnecessary taxpayer-funded analyt-
ical costs that result only in reports,
but we should not do it on this bill.

Finally, I would like to remind this
body that the Department of Energy is
facing tremendous budget cuts and pos-
sibly elimination. Burdening it with
this review process while at the same
time demanding that it improve the
pace of its cleanup and reduce costs is
a recipe for disaster in my home State.

This bill is not the place to make the
reforms most of us believe are nec-
essary to improve Superfund. The place
to make those changes is in reauthor-
ization of CERCLA before the authoriz-
ing committee with its indepth knowl-
edge of this important law.

For these reasons, | urge my col-
leagues to support the Johnston-Bau-
cus amendment to strip the Superfund
provisions from this bill. Both current
and future citizens who live near our
Nation’s nuclear waste facilities will
thank you.

| yield the floor.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

RACIST ACTIVITIES AN OUTRAGE

Mr. HATCH. Mr. President, I am
going to divert from this bill for a
minute on a matter that | consider to
be of extreme importance. | have been
reading some accounts in the news-
paper, and | would like to take a mo-
ment to address something that deeply
distresses me.

According to certain press reports,
several current and former Alcohol,
Tobacco and Firearm agents partici-
pated in a so-called good old boys
roundup, an event that is alleged to
have involved hateful, racist conduct.

As many of my colleagues are no
doubt aware, this event involved hun-
dreds of Federal, State, and local law
enforcement agents. When African-
American agents tried to attend the
event, however, they were turned
away. According to various news re-
ports, participants at the event dis-
played blatantly racist signs and sold
T-shirts displaying, among other
things, Dr. Martin Luther King’s face
behind a target and a picture of an Af-
rican-American man sprawled across a
police car with the words ‘“Boys on the
Hood.”

Apparently other things were avail-
able for sale that are, frankly, too des-
picable to even be mentioned on the
Senate floor. I can only express my
outrage and anger that such activities
of this type could occur in America and
especially when law enforcement offi-
cials are involved.
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Mr. President, it means something to
me and | think every American—it
means something—for a person to be a
law enforcement officer. Among other
things, it means that the American
people have placed their trust in that
law enforcement officer. It means that
they represent the people, all the peo-
ple. And it means that they have taken
an oath to uphold and enforce the law,
and if we cannot rely on law enforce-
ment officers to do that, upon whom
can we rely?

That any American, but especially
any law enforcement officer who holds
a sacred trust, would engage in these
racist activities is an outrage, and it
must be condemned. To be an effective
law enforcement officer, you must have
the trust and the respect of our people.
Indeed, law enforcement officers take
an oath to defend the community.
When law enforcement officers engage
in racist activities, they betray the
trust of the people and they disgrace
the uniforms that they are empowered
to wear.

This is not only a concern of African-
Americans, this is a concern to all
Americans. We have a right to expect
that our law enforcement officers will
treat all citizens equally. If the press
reports are true, and these officers en-
gaged in hateful racist conduct, not
only must their actions be condemned,
but they should be dismissed from
their positions, for no one in whom the
people’s trust is placed should be al-
lowed to destroy that trust by engag-
ing in such hateful behavior.

No doubt some of the participants
will say that they were aware of what
was going on but did not directly par-
ticipate. | would ask them, What were
you thinking? If you were at a party
and people were selling drugs, would
you not do something as a law enforce-
ment officer? Those who would stand
by while others engage in this kind of
conduct are no less guilty than those
who turn their heads when crimes are
committed on the street. We simply
cannot tolerate any sort of racist con-
duct on behalf of our law enforcement
officers, not of any sort by any law en-
forcement officers.

I hope Director Magaw will take
swift action to determine whether
these allegations are true and, if so, to
dismiss those who are involved.

Similarly, | would tell State and
local law enforcement agencies to
purge themselves of agents who would
violate the people’s sacred trust by en-
gaging in such hateful activities. This
is America. We are one Nation under
God. We are a Nation that guarantees
liberty and justice to all people. When
one citizen is mistreated regardless of
race, color, or creed, all citizens should
be outraged. And when a person
clothed with the authority of the peo-
ple engages in hateful conduct, that
person’s conduct must be condemned
by the people. We simply cannot con-
done racial discrimination in any of its
vile forms.
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Having said that, | have to say al-
most all law enforcement officers are
good, decent people, but those who be-
tray the public trust by displaying de-
plorable judgment and terrible preju-
dice, they forfeit that trust.

Let me be clear that this is not the
voice of political correctness. Being a
law enforcement officer is a public
trust, because public-safety matters of
life and death are in the hands of law
enforcement officers. The overwhelm-
ing majority of our law enforcement of-
ficers are really good people. But if
someone authorized to wield a gun in
the name of the law can organize and
find comfort at gatherings such as the
one | have described, that person does
not deserve the people’s trust.

Faced with a threatening situation,
or the perception of a threat, can we be
confident that such an agent would not
react based on prejudice if the situa-
tion involved an African-American or
some other minority person?

This is not a matter of concern only
to African-Americans, | might add.
Prejudice is not so readily limited. But
I would not want someone exhibiting
such terrible judgment and prejudice
enforcing the law with respect to me
either. If it is determined that these
various officers have done these things
and that these accounts are true, then,
| reiterate, those law enforcement
agents who knowingly participated
ought to be fired. They ought to be ter-
minated. We should not have them in
positions of trust among the people.
They should certainly not wear the
badge of the Alcohol, Tobacco, and
Firearms Bureau.

Having said that, | hope that the di-
rector will get behind this, find out ex-
actly what the true facts are, deter-
mine who the people are who are cul-
pable and responsible for this kind of
activity. | think they should be fired
on the spot.

It is just one of those things that you
just cannot tolerate in a society as
great as ours.

I yield the floor.

COMPREHENSIVE REGULATORY
REFORM ACT

The Senate continued with the con-
sideration of the bill.

Mr. DOLE. Mr. President, | know
there has been a unanimous-consent
agreement. Do we have any time agree-
ments or just consent to start some-
thing?

Mr. HATCH. We did not have any
time agreements because the Senator
from California was not here. Now that
she is, we would like to work out a
time agreement.

Mr. GLENN. If the majority leader
will yield, we are going to try to get
time agreements for everything com-
ing to the floor from now on. | hope we
can get 15 minutes a side for every-
thing that comes to the floor. We are
going to propose that. | hope people lis-
tening can think about this and agree
to it. We have been wasting time with

July 13, 1995

people talking, and also on various sub-
jects that do not have anything to do
with the legislation that we are consid-
ering here. So | hope everybody can
come up with time agreements, if pos-
sible.

Mr. DOLE. In some cases, there may
be second-degree amendments on ei-
ther side. So it may take a bit longer
than 30 minutes.

Mrs. BOXER. Mr. President, | ask the
majority leader, if he will yield on that
point, | feel very strongly that | want
to have a vote on my amendment. If
there is going to be a second-degree, |
will not agree to a time agreement. |
will be happy to agree to 15 minutes on
each side, but if there is a second-de-
gree, | cannot agree because there is no
way for me to get a vote on my under-
lying amendment. It is a problem for
me.

Mr. GLENN. | think that would be
the general attitude all the way
through this thing. Unless we know
what is coming up on the second-degree
amendment, we are not likely to agree
to a time agreement on it. If we can
agree to these things without second-
degreeing everything——

Mr. HATCH. But we do not even
know the form of the amendment.

Mr. DOLE. We do not even know
what the first-degree amendment is.

Mr. HATCH. That is the way the Sen-
ate operates.

Mr. GLENN. Then maybe we cannot
get time agreements.

Mr. DOLE. Mr. President, at 11
o’clock, we said we were going to start
mowing them down around here, and |
know the Senator from Louisiana was
surprised when 1 filed cloture. But,
frankly, | was surprised when he of-
fered an amendment to knock out
Superfund. 1 did not know that was
going to happen. So there has been a
double surprise here. We are trying to
come to grips with that amendment.

In the meantime, | think there has
been agreement to go to the amend-
ment of the Senator from California.
But to suggest that we cannot get time
agreements and you cannot offer sec-
ond-degree amendments, then | think
we are going to be in real trouble, be-
cause both sides always reserve the
right to offer second-degree amend-
ments. It seems to me that it is some-
thing we need to work out before we
start.

Mr. President, the liberal opponents
of commonsense regulatory reform
must be celebrating after watching
some of this week’s reports on the
evening news, and reading some of the
stories and columns in some of our
most distinguished newspapers.

Last night, a report on ABC’s “World
News Tonight” claimed Republican
supporters of regulatory reform are
““on the defensive.”” And it is no won-
der, considering how the media have
fed the American people a steady diet
of phony claims that we are out to pro-
mote tainted meat and unhealthy food.

Liberal New York Times Columnist
Bob Herbert a few days ago took a page
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out of the liberal consumer activist
playbook, labeling our regulatory re-
form bill “An all-out assault on food
safety regulations,” adding that it
“Would block implementation of the
Agriculture Department’s meat safety
initiative for 2 to 3 years, and probably
longer.””

If this outright distortion wasn’t
enough, listen to this from Margaret
Carlson’s ‘“‘Outrage of the Week’ on
CNN'’s ““Capital Gang’’: ‘“‘Senator BoB
DoLE, under the guise of regulatory re-
form, is letting the meat industry law-
yvers block this [meat safety test].”
Wrong again.

One network aired a report Monday
night that included the following, and |
quote:

With Senator Dole’s regulatory reform bill,
industries could challenge rules they consid-
ered too costly or too burdensome. Thirteen-
year-old Eric Mueller died in 1993 from E.
coli poisoning after eating a fastfood ham-
burger. His father says any delay in adopting
new meat inspection rules is a travesty.

This is indeed a tragic story. The
only problem is, this report, like so
many others, was simply wrong in its
suggestions about this bill.

Our legislation has always made it
explicitly clear that regulations are ex-
empted from any delay if there is ‘“‘an
emergency or health or safety threat.”
Additionally, the Agriculture Depart-
ment has already conducted a cost-ben-
efit analysis of the meat inspection
rule and it passed. But the facts did not
stop that network from reporting Mon-
day night that, “A delay is looking
more and more likely.”

However, on Tuesday, if it was not
clear enough already, we specifically
added to the bill the words ‘“‘food safe-
ty, including an imminent threat from
E. coli bacteria.”

But that did not stop the media’s
drumbeat on food safety. Last night, a
network anchor for whom | have great
respect claimed that on regulatory re-
form, Republicans ‘“‘went further than
the public may want on the issue of
food inspection.”” Wrong again. | do not
know how many times we have to say
it to get the media to understand the
fact that this bill does not compromise
food safety. Yesterday, the former head
of the FDA and four eminent scientists
and physicians spoke at a press con-
ference to explain how our bill protects
food, health, and the environment—but
the media did not seem to notice. | did
not see it anywhere. It was not on ABC
News, CBS or NBC. They get some lib-
eral Senator on the floor to make some
claim, and that was the news. That was
the liberal spin and the one the media
jumped to in a second.

But ABC did not stop with the issue
of food safety. Then they broke out the
chainsaws, the strip mining, pesticides,
potentially dirty drinking water, and
cute endangered animals in their effort
to explain the impact of regulatory re-
form. They do not know any bounds
once they get carried away with the
liberal spin in this body.

Mr. President, these are just a few
examples of the kinds of distortions we
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have had to confront on this bill. And
I am not the only one who has noticed
this trend. According to a study re-
leased last week by the Advancement
of Sound Science Coalition, ‘“media
coverage of the congressional debate
over environmental regulatory reform
slants ‘clearly against the regulatory
revisions.””” According to Dr. Robert
M. Entman of North Carolina State
University, who conducted the study,
there was a 3-to-1 negative imbalance
in news stories about reform between
last November and this May 11. Not
surprisingly, the study claims that 74
percent of paragraphs that evaluated
reforms  were critical, criticism
reached 87 percent on editorial pages,
and 70 percent of the stories on the
commercial television networks and in
weekly news magazines criticized re-
form. | ask unanimous consent that
the Advancement of Sound Science
Coalition’s statement about its study
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MEDIA REPORTS SLANTED AGAINST
REGULATORY REFORM EFFORTS, STUDY SHOWS

WASHINGTON, DC, July 7, 1995—Media cov-
erage of the Congressional debate over envi-
ronmental regulatory reform slants “‘clearly
against the regulatory revisions,” according
to a study released today by The Advance-
ment of Sound Science Coalition (TASSC).

“While some outlets refer in favorable
terms to the general idea of reform, most de-
vote far greater space and time to denounc-
ing the specific legislation calling for rigor-
ous application or risk and cost benefit anal-
ysis,”” according to the study, conducted by
Dr. Robert M. Entman, Professor of Commu-
nication, North Carolina State University
and Adjunct Professor of Public Policy, Uni-
versity of North Carolina (Chapel Hill).

“This study demonstrates once again that
the media, whether it is consciously aware of
it or not, is portraying important, scientific
issues in the same ‘who’s up, who’s down’
play by play style of reporting that they use
in describing political campaigns or football
games. While all stories deserve more bal-
anced treatment, stories involving science
cry for more fair reporting,” said Dr. Garrey
Carruthers, Chairman of TASSC, a national
organization of scientists, researchers, acad-
emicians and others.

The most striking finding in Dr. Entman’s
study is the ‘““negative imbalance in covering
the proposed reform legislation.” Dr.
Entman said that there was a three-to-one
negative imbalance in news stories about re-
form. Fully 74 percent of paragraphs that
evaluated the reforms were critical. On edi-
torial pages, criticism reached 87 percent, a
seven-to-one negative ratio. Among his other
findings:

70 percent of the stories on the commercial
television networks criticized reform.

Weekly magazines surveyed also were 70
percent critical.

Certain key words function to reinforce
negative impressions. For example, the word
“lobby’” or related words show up 10 times as
often when referring to those supporting re-
form as those opposing it, even though both
sides are lobbying the Congress.

Headlines, which frame the audience’s
emotional response to the content of the
story, were often emotional or slanted op-
posed to the reform ideas. For example,
Time magazine’s ‘“Congressional Chain Saw
Massacre”” or Newsday’s “GOP Frenzy Is
Gutting Safety Rules.”
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Visual images portrayed supporters of re-
form as enemies of the environment. For ex-
ample, scenes of industrial plants with nu-
merous pipes and tanks; smokestacks spew-
ing smoke; a large bulldozer. Viewers were
repeatedly exposed to ‘“‘archetypal images of
pollution and danger,” the report states, im-
ages likely to ‘‘stir negative emotions to-
ward reform.”

While analysis of the “why’’ of this media
slant was beyond the scope of Dr. Entman’s
study, the report says, ‘‘reasons go beyond
the standard interpretation of liberal bias.
They include the media’s tendency to over-
simplify; journalists’ lack of training in pol-
icy analysis; and the commercial incentives
that news organizations interpret as requir-
ing appeals to emotion over cognition.”’

Dr. Carruthers said TASSC commissioned
the study because ‘‘we want to offer informa-
tion on how scientific issues are commu-
nicated to the public as another means of en-
suring that only sound science is used in
making public policy decisions.”

“Too often, legislation or regulations are
the result of political decisions, where the
science does not back up the action. One way
to better understanding this phenomena is to
understand how the media portray scientific
issues. TASSC is committed to pointing out
not only when unsound science is used to
make a decision, but also to point out the
media’s important role in the public’s under-
standing of science and research,” Car-
ruthers said.

To conduct his study, Dr. Entman exam-
ined 29 major newspapers across the country,
Time, Newsweek and the three broadcast
network evening news programs. Stories re-
view included those published or broadcast
between November 1, 1994 and May 11, 1995.

Mr. DOLE. Mr. President, | know the
media have a tough job to do. But if |
believed everything | saw on the
evening news or in the newspapers, |
would vote against this bill, too. |
imagine if all of the anchor people were
on the floor, they would vote against it
because they would not read it. They
would just listen to some liberal on the
other side of the aisle and swallow it
all and say ““I am against it.”” Fortu-
nately, the facts are on our side, even
if some folks in the media are not.

This is not a question of partisan-
ship, not a question of anything but
commonsense reform. Maybe those who
report the news at the big networks do
not worry about things that people
have to put up with, the people in my
State of Kansas, like businessmen and
women, farmers, and ranchers. That is
not their concern. They buy into ‘“‘the
more Government the better.” If you
have little Government, let us have a
little more regulation, which costs the
average family $6,000 a year.

So we will continue to try to correct
the record. We know that it will never
make the news. In fact, | challenged
the media yesterday, when we had all
these imminent scientists and a former
FDA commissioner there, to report
something they said. There was not
one peep, because they were trying to
give us facts, not the liberal spin. It
makes a great difference in this body
and in this town.

Mr. GLENN. Mr. President, | would
like to reply to the distinguished ma-
jority leader’s statement. | want to
make it very clear that in S. 343 we say
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that if there is a real problem, the
agency can make an exception and say
that the rule can go in.

But the rule that could involve safe-
ty, health, E. coli, and cryptosporidium
and all the rest of these things, in the
original legislation, could only be in ef-
fect 180 days, to give them a chance to
take into account all the requirements
of the law, and then unless they had it
done within 180 days, the regulation
that protected the health and safety of
people in this country would be ne-
gated. It would no longer be effective.

Now we have changed that on the
floor this evening with the proposal by
Senator JOHNSTON that makes it 1 year
instead of 180 days. Most of these regu-
lations take 3, 4, 5 years to come into
final form. We still have the danger
there that we can, with this legisla-
tion, have a requirement to complete
all this re-analysis in 180 days. It is not
done, the regulation goes out, and
whether it dealt with E. coli,
cryptosporidium or the other things
that have caused actual deaths in the
country and we know are dangerous,
and not need a new investigation, but
the regs would be knocked out.

Mr. ROTH. Mr. President, will the
Senator yield?

Mr. GLENN. I am happy to yield to
the Senator.

Mr. ROTH. It is true under the origi-
nal legislation that not later than 180
days after the promulgation of the
final major rule to which the section
applies, the agency shall comply with
the provisions of the subchapter, and
as therefore necessary revise the rule.

But I am not aware of anywhere
where it says the rule is terminated.

Mr. GLENN. The rule could be judi-
cially challenged because it had not
complied with the requirements of the
legislation, so there would be a judicial
challenge. The Senator is right. There
would have to be a judicial challenge,
but we are such a litigious society
today, | do not doubt there would be
multiple lawsuits if there is any crack
in the law that can benefit a
meatpacker or food processor or who-
ever it may be.

Mr. ROTH. | do not think the court
would terminate the rule. A person
could go into court and ask that they
force the agency to comply with the re-
quirement that the analysis be made.

| think the important point to recog-
nize and understand, there is nothing
in this legislation, unless the distin-
guished Senator form Ohio knows
something | do not know, that provides
for the termination of the rule.

Mr. GLENN. Let me reverse this.
Does the distinguished Senator from
Delaware—

The PRESIDING OFFICER. Under a
previous order, the order of business
was to recognize the Senator from Cali-
fornia. If the Senator would wrap this
up in a few seconds.

Mr. GLENN. Mr. President, |
unanimous for 2 more minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ask
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Mr. GLENN. | ask my distinguished
friend from Delaware, is there any-
where in there that says there cannot
be a judicial challenge? I know there is
not. That means there would be a judi-
cial challenge, the analysis would not
be completed, the time would have run
out.

Mr. ROTH. The question is, was it
violated? If they do not make the study
within the times required, then, yes,
they can go into court and force the
agency to make the study.

There is nothing in it that requires
the termination of the rule.

Mr. GLENN. The Senator does not
think there would be a judicial chal-
lenge?

Mr. ROTH. Not under these cir-
cumstances.

Mr. GLENN. | think that is guaran-
teed in this. We would have a judicial
challenge to this, and the rule would be
out because the studies had not been
completed.

Mr. ROTH. It says here in the legisla-
tion a major rule may be adopted and
may become effective without prior
compliance with the subchapter. It spe-
cifically provides the rule shall become
effective.

Mr. GLENN. Followed by sub-
chapter—if the agency in good cause
finds conducting cost-benefits imprac-
tical and so on, but then not later than
180 days, which is now changed to a
year after promulgation.

The final rule to which this section
applies, ‘““the agency shall comply with
the provisions,” if they have not done
so, it would be subject to judicial chal-
lenge. With the provisions of this sub-
chapter, each one of those subchapter
provisions would have to be met, or the
judicial challenges, and it is thereafter
necessary to revise the rule, and if they
have not done that, it would still be
subject to judicial challenge.

Mr. ROTH. But nowhere does it say
the rule terminates. In fact, to the con-
trary. It says the rule goes into effect.
The language that the Senator just
quoted does give the right to go into
court and require the agency to make
the appropriate study. That is all it
does.

The PRESIDING OFFICER. Amend-
ment No. 1517 is set aside. The Senator
from California is recognized to offer
an amendment.

AMENDMENT NO. 1524 TO AMENDMENT NO. 1487
(Purpose: To protect public health by ensur-

ing the continued implementation of mam-

mography quality rules)

Mrs. BOXER. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from California [Mrs. BOXER],
for herself, Mrs. MURRAY, Ms. MIKULSKI, Mr.
LAUTENBERG, Mr. BRADLEY, Mrs. FEINSTEIN,
Mr. DORGAN, Mr. KENNEDY, Mr. REID, Mr.
BUMPERS, Mr. BIDEN, Mr. LEAHY, Ms.
MOSELEY-BRAUN, and Mr. DASCHLE proposes
an amendment numbered 1524 to amendment
No. 1487.

Mr. DOLE. Mr. President, | send a
second-degree amendment to the desk.

The
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The PRESIDING OFFICER. Is there
objection to dispensing of the reading
of the amendment?

Mrs. BOXER. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH. | ask unanimous consent
that the reading of the amendment be
dispensed with.

The PRESIDING OFFICER.
objection?

Mrs. BOXER. | object.

The PRESIDING OFFICER.
clerk will report.

The amendment is as follows:

On page 19, line 7, strike the period and in-
sert the following:

“; or (xiii) a rule intended to implement
section 354 of the Public Health Service Act
(42 U.S.C. 263b) (as added by section 2 of the
Mammography Quality Standards Act of
1992).”.

AMENDMENT NO. 1525 TO AMENDMENT NO. 1524

Mr. DOLE. Mr. President, | send a
second-degree amendment to the desk

Is there

The

and ask for its immediate consider-
ation.
The PRESIDING OFFICER. The

clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. DOLE] pro-
poses an amendment numbered 1525 to
amendment No. 1524.

The amendment is as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

It is the sense of the Senate that nothing
in this Act is intended to delay the timely
promulgation of any regulations that would
meet a human health or safety threat, in-
cluding any rules that would reduce illness
or mortality from the following: heart dis-
ease, cancer, stroke, chronic obstructive
lung diseases, pneumonia and influenza, dia-
betes mellitus, human immunodeficiency
virus infection, or water or food borne patho-
gens, polio, tuberculosis, measles, viral hepa-
titis, syphilis, or all other infectious and
parasitic diseases.

Mr. DOLE. Mr. President, | believe
this is a responsible second-degree
amendment, that we can dispose of a
number of these issues in the spirit ex-
pressed this morning by the Demo-
cratic leader and managers of the bill
SO we can move on and try to complete
action on this bill no later than next
Tuesday. It is offered in that spirit, the
spirit of cooperation.

My view is it is a good amendment. |
hoped it might be acceptable. It seems
to me that it would save hours and
hours of debate here and put to rest all
the arguments that some people like to
make about which party or which side
of the aisle is more concerned about
some of the health and safety regula-
tions. We are ready to stipulate we are
just as concerned as they are on the
other side. We think this would lay
that to rest. | would hope the amend-
ment would be accepted.

Mr. HATCH. Mr. President, we have
now been on this bill 6 days and we
have handled very few amendments.
One reason is that everyone wants to
exempt some rule or other, or some
special interest or other, or some issue
or other, from the provisions of this
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bill. This bill’s whole purpose is to
make sure that the best available
science is applied to regulations.

Now, the distinguished Senator from
California is very sincere in bringing
up her amendment. But, it is another
in a series of amendments that we will
spend the next 3 months debating if we
do not find some way of making clear
that the only purpose of this bill is to
improve the regulatory process and
that everybody should support that
goal.

No one is more concerned about
breast cancer than I am. It is a grave,
grave disease, and each and every
Member in this body is disturbed about
its incidence and the increase in its in-
cidence. | do not want to see standards
delayed unnecessarily any more than
Senator BOXER or Senator MURRAY or
Senator GLENN.

First of all, | think it is important to
know that the Mammography Quality
Standards Act was enacted in 1992, 3
years ago. If the proponents of this
amendment want to talk about
hamstringing the FDA from issuing
regulations on the bill, | think they
ought to ask themselves, ‘““What has
the FDA been doing in the almost 3-
year period since the bill’s enact-
ment?”’ They have controlled the FDA
for a year and a half of that time.

I understand that my colleagues have
stated today that new, proposed regu-
lations are expected this fall to imple-
ment the bill. I think we ought to ask
ourselves, “Why has the FDA allowed
almost 3 years to elapse before the reg-
ulations are issued?”’

I can answer part of that question.
The program is already up and operat-
ing. The program is already up and op-
erating.

As | believe Senator GLENN noted
earlier, the program is operating under
interim final regulations issued on De-
cember 23, 1993. Interim final regula-
tions are, by definition, final. They
have the full force and effect of law.
There is no requirement that they be
made final.

I would just like to ask my col-
leagues, “What public health issues
have been raised that need to be ad-
dressed now in new regulations?”

The second thing | would ask is this,
“If these regulations are such a prior-
ity and are needed to save women’s
lives, then why, on May 8, when the ad-
ministration issued its regulatory
agenda for the year—and | am holding
the Federal Register which contains
that agenda—then why did the admin-
istration when it issued all of its regu-
latory priorities and set target dates
for each regulation, why did they not
list a projected date for the MQSA final
regulation?

In fact, they did not list an October
date or a September date or any date.
Ten weeks ago they talked about the
current interim final regulation. They
did not even mention a new, proposed
regulation in the book that was sup-
posed to outline the whole regulatory
agenda for the government. In other
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words: It was not a crisis then, so why
is it a crisis today?

I know my colleague, Senator BOXER,
is worried that the Act would get
caught up in the $100 million threshold
in the bill and would be subject to cost-
benefit analysis. In fact, in the admin-
istration’s own regulatory plan, issued
only 10 weeks ago, that is just 2%
months ago, the administration print-
ed the following in the Federal Reg-
ister: ‘““Mammography Quality Stand-
ards Act of 1992, Anticipated Costs and
Benefits: Direct Federal costs in 1994
are $13 million.”

That is $87 million less than what
would trigger this bill’s cost/benefit re-
quirements.

The administration goes on to say:

There are approximately 10,000 mammog-
raphy facilities in the United States. Ap-
proximately 8,200 have accreditation or have
applied for accreditation and will not incur
significant additional cost. The remaining
1,800 facilities will incur approximately $26
million in one-time costs, and recurring
costs of about $27 million. Amortizing the
one-time costs, the annual costs of the in-
terim rule is about $33 million.

This $33 million is still $67 million
less than needed to trigger the effect of
this bill.

Thus, the OMB certified estimate,
printed in the Federal Register only 10
weeks ago, was $33 million. That was 10
weeks ago.

How can it be over $100 million
today? Or anywhere near $100 million
now? Or even within the next number
of years?

I would like to ask my colleagues
who offer this amendment another
question: “Why will it take years for
FDA to do a cost-benefit analysis on
something as important, as significant,
and as understandable as the Mammog-
raphy Quality Standards Act of 1992?"

I suspect part of the reason is that
FDA historically has not had a very
good record of moving things through
very quickly. This is abundantly true
with drug approvals, now taking 10 to
15 years at a cost of hundreds of mil-
lions of dollars for a major drug. No
other country in the world takes that
amount of time.

Medical device approvals are also
lagging way behind the expectations of
Congress. This is true for countless
other regulatory undertakings.

In fact, with the FDA we have an
agency which is fighting S. 343 as hard
as it can.

We have an agency which is sending
up packets of information, raising all
sorts of red herrings about this bill. We
have an agency who wants business as
usual, who wants to preserve the status
quo, who does not want the pressures
that this bill will bring upon them to
do their job in a better fashion and in
a better manner.

I am not sure we can count on the
FDA to seriously take into account the
mandates of this bill with this kind of
attitude.

I would also like to ask why women
should not have access to the most
cost-effective procedures? | think it is
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important to note that our bill does
not have the so-called supermandate
provision. Our bill does not change any
existing requirement of Federal law
with respect to the need for quality
standards for mammography clinics,
including the quality of the mammo-
grams, the training for clinic person-
nel, or recordkeeping.

All our bill does is say that in imple-
menting the law, the agency must act
in a way so that benefits outweigh
costs. It goes to the process of imple-
mentation, not the need for implemen-
tation.

As one who, as | think everybody in
this body knows, was very involved,
with Senator Adams and Senator Mi-
KULSKI, in drafting the Mammography
Quality Standards Act of 1992, as one
who has been a leader in this effort, |
wish to point out that | recognize the
need for that law.

But | also think both the Act and
American women can benefit by sub-
jecting the law to a cost-benefit analy-
sis. Especially if the costs of regulation
under this law reach a threshold of $100
million in this country.

I am aware that last year one rural
hospital in Utah had to close down its
mammography machine because of the
implementing regulations.

I would suspect that this has not led
to better quality mammograms for the
citizens of that rural area. | suspect
what it means is that women in that
rural area will not get mammograms
at all, because of some of the bureau-
cratic ensnarlments which occur in the
implementation of legislation, and in-
deed at times, in the legislation.

S. 343 is essential and it should not
be continually tested on this type of
basis—which some believe is purely a
political basis—when it only delays
going forward on this bill.

I do not think that my constituents
in that rural Utah community have
benefitted by this situation. | do not
think that is the way the law or the
regulatory process are supposed to
work.

I think that the FDA is fighting this
bill with everything it can because this
bill will correct a lot of the excesses
out at the agency, and, indeed, at every
Federal agency. It will make them do
better, do a better job of regulating.

So it keeps coming back to the ques-
tion of why women should not have ac-
cess to the most cost-effective proce-
dures?

As | say, | was involved in writing
the MQSA. | have been involved with
this issue for years, and with virtually
every other health care issue.

I understand how important the
MQSA is. Frankly, this bill would not
have the dire effects on the MQSA that
proponents of this amendment allege,
even if the costs of regulation under
the law should rise to the level of $100
million—which they will not according
to an official appraisal by the adminis-
tration just 10 weeks ago.

Let me just mention what the sec-
ond-degree amendment that Senator
DoLE has filed says:
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It is the sense of the Senate that nothing
in this Act is intended to delay the timely
promulgation of any regulations that would
meet a human health or safety threat, in-
cluding any rules that would reduce illness
or mortality from the following: heart dis-
ease, cancer, stroke, chronic obstructive
lung diseases, pneumonia and influenza, dia-
betes mellitus, human immunodeficiency
virus infection, water or food-borne patho-
gens, polio, tuberculosis, measles, viral hepa-
titis, syphilis, or all other infectious and
parasitic diseases.

You know, the 10 leading causes of
death have just been pretty well de-
fined in this sense-of-the-Senate reso-
lution. It makes it clear the Federal
regulators can go right ahead and pro-
mulgate regulations that are necessary
in this area.

What this bill requires is that they
do it in a good, cost-efficient manner
with good risk assessment consider-
ations as part of the process.

This makes sense.

But the reason we listed all of these
diseases in the amendment is that we
know we are going to get papered to
death on the other side with amend-
ment after amendment with every spe-
cial interest trying to exempt them-
selves from the effects of this bill,
when in most cases they would be ex-
empt anyway, just as mammography
is. This is all for the purpose of making
political statements.

We think it is time for the Senate to
get around to passing this bill. We need
to get time agreements and debate the
serious issues that are really needed to
resolved, including the amendment of
the distinguished Senator from Louisi-
ana.

| yield the floor.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER (Mr.
THOMPSON). The Senator from Ohio.

Mr. GLENN. Mr. President, | point
out that the second-degree amendment
starts out with “‘It is the sense of the
Senate.” That is all it is, a sense of the
Senate. It does not give anything bind-
ing and has no standing in law whatso-
ever. It just says the thoughts of the
Senate at the moment happen to be
that.

What we are talking about is giving
real protections here that the Senator
from California is offering as a pro-
posal to exempt this from some of the
requirements that would be imposed
upon it by S. 343.

One of the reasons she is concerned
about this, of course, is because the ex-
isting rule, as has already been pointed
out, is going to be improved. They have
an improved regulation coming out
supposedly in October. That would be
subject now to all of the review proc-
esses. It would have to go back through
all of the requirements that are in S.
343, the Dole bill. That does cause
delay.

My colleague from Utah asks: Why
can we not get it out? They have 3
years. What is the delay? If they are
concerned about this, why do we not
get that out?

I think there is a lack of knowledge
around here about what a regulation is
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and how voluminous it could be. We
used as an example yesterday just one.
Let me give an example. This is impor-
tant for people to understand. Regula-
tions are not something you go over
there for and have a little meeting, de-
cide this is what you are going to put
out, and then you put out the regula-
tion. They are required by the law that
we passed here to go through multiple
procedures such as peer review, public
meetings, and scientific analysis in all
of these areas.

I use this as an example to show why
it is not so easy to get a regulation
out.

Mr. JOHNSTON. Will
yield for a question?

the Senator

Mr. GLENN. 1 would rather go
through my statement. Then | will
yield.

The Clean Water Act passed in 1972;
was amended in 1972; an amendment
passed in 1977; in 1987, it had another
amendment. For the Clean Water Act,
one of the things that was required was
effluent limitations on metal products
and machinery. It took 8 years to get
that one regulation out of EPA. Could
they have done it faster? | do not know
whether they could have or not. But for
the “Effluent Limitations Guidelines
and Standards for Metal Products and
Machinery’, which is the title of it, it
took 8 years to get out. This is just the
index of that regulation, what is cov-
ered. | do not know how many pages it
is. It is several hundred pages.

The other document we have here—
this is what they were required to do
by the law which we passed here. They
do not dream these things up. They are
by law. This is the development docu-
ment for how they do the index and
how they do the regs. This is the guide-
line for it—2 inches thick of fine paper.

Listen to this: The final documents
on this regulation cover shelf space of
123 feet. To give some idea what that
means, we asked the Architect yester-
day how high this Chamber is. It is
about 42%- feet. The regulations on this
one regulation out of several hundred
put out pursuant to the Clean Water
Act of 1972 are 42%. feet. That means
the documentation would be three piles
of paper in this well to the ceiling right
here—three piles of paper, and that is
just one regulation and the backup
substantiating documents.

Why do we need that much? | do not
know. Look in the mirror, Members of
Congress. Look in the mirror, Members
of the Senate, as to why we required
that much. We are the ones who put
out the guidelines for the people as to
what is required, what they have to do,
and all the studies they have to make
in order to make this whole thing
work. That is what is required just in
one regulation. That is the reason you
cannot get these things out in such a
short period of time.

We have had, under the Presidential
Executive order, requirements to do
some of the cost-benefit analysis and
to do some of the risk assessment and
so on that is being asked for here.
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Some of those things are already un-
derway. But when we ask why they
cannot get these things out faster, that
happens to be one of the reasons.

I just hope that the public and the
media that have been excoriated here a
little bit this afternoon—not on this
side of the aisle—but | hope the public
and the media have been paying atten-
tion to the debate on this bill, because
yesterday we spent most of the day
trying and finally succeeding in get-
ting votes on two proposals to exempt
two rules now in the pipeline designed
to protect our people from illness and
from death:

The Daschle amendment to exempt
from the potentially destructive provi-
sions of this act a rule that protects
meat and poultry from contamination
with E. coli was defeated by a vote of
51 to 49; the Kohl amendment to ex-
empt from the potentially destructive
provisions of S. 343 a rule to protect
our drinking water from contamina-
tion from cryptosporidium was tabled
50 to 48.

What do we want to conclude from
those votes? What principles should we
draw from those votes?

S. 343 has a number of exemptions
built into it. No one seems to have
pointed these things out. There are a
number of exemptions already in this
thing.

For instance, first, the IRS rules or
other rules concerning assessment and
collection of taxes and duties—these
are all exemptions.

Second, any rule implementing inter-
national trade agreements. The
Maquiladora in Mexico get an exemp-
tion, protection. For the safety and
health of Americans, we do not.

Third, any rule that authorizes the
introduction into commerce of a prod-
uct like a bioengineered tomato is free
and clear, for instance. It is exempted.

Fourth, any rule or agency action re-
lating to the public debt—that is, sell-
ing a Government bond—is exempted,
and should be. | agree with these.

Fifth, any rule required to be pro-
mulgated at least annually pursuant to
statute. For instance, duck hunting
rules. |1 favor this. We exempted duck
hunting rules that have to be put out
by Federal mandate each year. Duck
hunting rules are exempt from this
bill. But serious health and safety pro-
tections are not.

Sixth, any rule that approves cor-
porate mergers and acquisitions. Wall
Street gets an exemption. But the av-
erage American’s protection from bad
meat and bad water does not get an ex-
emption. It does not get that same
kind of exemption.

Seventh, any rule relating to the
safety and soundness of banks and
lending institutions is exempted.

Eighth, any rule by the FERC [Fed-
eral Energy Regulatory Commission]
that reduces regulatory burdens is ex-
empted. Electric utilities, for instance,
get an exemption. For protection from
bad meat and bad water, we could not
even get that same kind of exemption.
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Mr. President, | do not object to the
above exemptions. | favor those exemp-
tions. But | say along with it, do we
not want to hit some balance and say
that the health and safety of our fami-
lies, of our children, our fathers and
mothers, deserves similar protections?

The health and safety concerns ad-
dressed in the E. coli and the
cryptosporidium votes yesterday are
not imagined. Those dangers are not
dreamed up dangers or mere possibili-
ties. Quite the opposite. E. coli and
similar foodborne illnesses kill some
3,000 to 7,000 people every year in this
country. A couple of years ago in Mil-
waukee, cryptosporidium in the water
supply made over 400,000 people seri-
ously ill and 100 of them died.

So these are not imagined dangers,
they are real dangers. We know the
danger from them. They are not ficti-
tious thoughts that need more and
more and more review to determine if
there is a danger. Nothing should be
permitted to hold up the corrective
regulations as could happen under S.
343.

I wish to protect the exemptions list-
ed above. | think they are correct, and
I am glad they are in there. Yes, we
want to protect those, of course. But |
would note that with the exception of
duck hunting and the Federal Energy
Regulatory Commission, the other six
exemptions deal with economic mat-
ters.

Now, that, too, is fine as far as | am
concerned, but | also firmly believe
that we should show the same concerns
for known health and safety matters
with all of our people.

Mr. ROTH. Will the Senator yield for
a question?

Mr. GLENN. Just a moment until 1
finish my statement here.

Now, it was also brought up that our
side of the aisle, apparently it is being
talked about that we are delaying
things somewhat. It was said that the
administration is sending up red her-
rings. Last night, the distinguished
majority whip, | believe, termed them
nit-picking on our side.

Yesterday, since we started debate on
this bill, we have had 16 amendments
put out, 11 by Republicans; 6 of those
were withdrawn; we had five votes on
Democratic matters here and these
were on such things as E. coli, killing
500 people a vyear; cryptosporidium,
from which 100 people died—foodborne
diseases kill 3,000 to 7,000 people annu-
ally—votes on Abraham and Nunn on
small business matters; Senator DOLE
put forward an E. coli amendment him-
self; Johnston-Levin combined to deal
with supermandate problems.

So | do not see that these are nit-
picking, and these are not red herrings.
These are very substantive amend-
ments, most of them dealing with the
health and safety of the people of this
country.

What the Senator from California is
talking about is something that is very
important—mammography, the stand-
ards for it, and surely having that ex-
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empted so that they would not have
rules delayed for several years, or the
potential for the new and improved
rules, they hope, to be delayed for sev-
eral years, while S. 343, if passed, would
force them to go back into a reanalysis
that could take a lengthy period of
time, as | indicated, from what happens
under just one regulation and all the
voluminous paperwork which is part of
that process.

I do not see these things as being nit-
picking as they were referred to last
night, nor do | see them as a red her-
ring now.

So | would like to point out once
more before | yield the floor here that
the second-degree amendment by the
distinguished majority leader is a
sense-of-the Senate and nothing more.
It is not binding in law. And that is
what the Senator from California is
talking about. I do not disagree. | do
not know whether | would vote for this
sense-of-the Senate or not. | presume
that | would. But it still does not have
standing in law. And so it means noth-
ing except it is filling up the tree and
trying to delay things further, | guess.
Delay on this one certainly is not com-
ing from our side of the aisle.

I yield the floor.

Mr. JOHNSTON. Mr. President, will
the Senator yield for a question?

Mr. ROTH. Will the Senator yield for
a question?

Mr. GLENN. I suggest the absence of
a quorum temporarily.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. JOHNSTON. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. JOHNSTON. Mr. President, | was
going to ask the Senator from Ohio and
perhaps the Senator from Delaware to
tell me about the status of the rule-
making under mammography. What |
wish to know is if the information |
have is correct, which is that there is
an interim final rule which has been
published and is in effect on mammog-
raphy. Is that correct? | ask the Sen-
ator from Delaware, does he know that,
or the Senator from Utah?

Mr. HATCH. Yes, that is correct.

Mr. JOHNSTON. It is. And it has the
effect of an interim final rule?

Mr. HATCH. That is correct.

Mr. JOHNSTON. And as | understand
it, in October there will be a proposed
rule to be published by the FDA. Some
say it is not on the President’s sched-
ule; some say it is on the President’s
schedule. Does the Senator from Utah
know?

Mr. HATCH. We have been told that
that is the case, that there will be a
proposal in October. However, it was
not listed in the May 5 Federal Reg-
ister which outlined the administra-
tion’s regulatory program for the year.
But we now have been told by the FDA
that it is proposed for October.

The
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Mr. JOHNSTON. There is in fact
some doubt as to whether that will
be—

Mr. HATCH. | do not think there is
much doubt. | think it will happen, but
I cannot guarantee it.

Mr. JOHNSTON. But it is a proposed
rule to be published in October, by
some statements?

Mr. HATCH. That is right.

Mr. JOHNSTON. There may or may
not be doubt about whether they will
actually go to the proposed rule, but
they might as of October go to a pro-
posed rule.

Mr. HATCH. That is right.

Mr. JOHNSTON. Now, that proposed
rule—

Mr. HATCH. The odds are they will.

Mr. JOHNSTON. That proposed rule
is not an effective rule; it is, in effect,
a proposal for rulemaking which will
require the full rulemaking process. Is
that not correct?

Mr. HATCH. That is correct.

Mr. JOHNSTON. Now, | also under-
stand that their analysis shows that it
has a $97 million impact, and under the
President’s Executive order, which
calls for risk analysis, which has a $100
million cutoff, that would not qualify
under the President’s order as a major
rule?

Mr. HATCH. That is correct.

Mr. JOHNSTON. They are, however,
as | understand it, treating this as a
major rule. Is that correct?

Mr. HATCH. We are told that, but we
do not know that. That is the rumor.

Mr. JOHNSTON. | understand that
they are treating it as a major rule,
that they are proceeding with a risk
assessment and with a cost-benefit
analysis as though it were a major
rule.

Mr. HATCH. That is our understand-
ing.

lg\’/lr. JOHNSTON. Now, | also under-
stand that under the President’s Exec-
utive order, this risk analysis which
they are getting ready to perform and
the cost-benefit analysis which they
are getting ready to perform—first of
all, has that been done, the risk assess-
ment and cost-benefit analysis? Has it
been done or is it a plan to do?

Mr. HATCH. We do not know whether
it has been done. Certainly they should
plan to do it.

Mr. GLENN. Mr. President, | was
going to put in a quorum call because
the distinguished Senator from Califor-
nia had to unavoidably be absent for a
few minutes, and she asked | put in a
quorum call. | did not know whether
this was going to go on very long or
not. 1 would like to wait until she
comes back. She will return within 10
minutes, | understand. And | hate for
all the discussion going on on her
amendment without her being in the
Chamber. She asked me to put in a
quorum call for just a few minutes, and
I will do that and delay things for just
a few minutes. So | suggest the absence
of a quorum.

Mr. ROTH. Will the Senator withhold
that request? | had a question or two |
would like to ask him.
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Mr. GLENN. This is all on the same
subject, though.

Mr. ROTH. Regarding the statement
the Senator just made, a question re-
ferring to that.

Mr. GLENN. It is all on the same sub-
ject. | would rather wait until she gets
back. | let this go a while in spite of
her request. It is going to go on here
for quite a while apparently, so | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ROTH. | ask unanimous consent
that the order for the quorum call be
rescinded

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, 1 would
like to raise two or three questions
with my distinguished colleague, the
Senator from Ohio. | would like to
point out that the legislation of the
distinguished Senator from Ohio, S.
1001, of course, contains cost-benefit
analysis, the same as does the bill be-
fore us. But in contrast to the legisla-
tion that we are considering which has
an exception to the cost-benefit analy-
sis, | wonder if the distinguished Sen-
ator from Ohio could tell me where S.
1001 contains any exception from the
cost-benefit analysis where it is im-
practicable because of an emergency or
health or safety threat?

Mr. GLENN. 1 would reply to my
friend from Delaware that | think the
major difference that protects the
health and safety of the people in this
country is that all the rules that are
under S. 1001, all the rules in the pipe-
line stay in effect. We would not knock
any of them out. We did not send them
back and make them go through an-
other long and lengthy process during
which time the people would not have
the same protection. And also we have
no petition process in S. 1001. These
things can be bogged down.

Mr. ROTH. |1 would point out to the
distinguished Senator, what we are
talking about is a future rule. And if
we are not in the immediate case, there
are going to be other situations where
there are going to be serious threats to
health or safety. My question to you is,
where is the exception in your legisla-
tion where it is impracticable to be
making a cost-benefit analysis?

Mr. GLENN. I am not sure in the fu-
ture it is any different from this bill at
all, as far as in the future. What we are
talking about are all these things like
E. coli, and cryptosporidium that there
could have been a challenge made to
them in this interim period after the
April 1 cutoff.

Mr. ROTH. Let me point out that in
S. 343, it specifically provides that ““A
major rule may be adopted, may be-
come effective without prior compli-
ance with this subchapter if, A, the
agency for good cause finds that con-
ducting cost-benefit analysis is imprac-
ticable due to an emergency or health
or safety threat that is likely to result

The
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in significant harm to the public or
natural resources.”’

My question to you is, where is there
that kind of exception, that kind of
waiver in 1001?

Mr. GLENN. Well, let me tell you
about E. coli in particular as it applies
here. The agency has told us the rule
that includes E. coli protection is a
general one and cannot legitimately be
considered an emergency rule. Accord-
ingly, the emergency provisions of S.
343 do not apply to the regulation in
the pipeline concerning E. coli. And the
Dole amendment on E. coli does not
prevent the USDA proposed regulation
on meat and poultry inspections from
being sent back to square one again for
cost-benefit analysis and risk assess-
ment.

Mr. ROTH. Again, as far as E. coli is
concerned, that specifically is covered
in our legislation. But again | would
like to know the line and page in S.
1001 where there is an exception to the
cost-benefit analysis along the same
lines contained in S. 343.

Mr. GLENN. | cannot give the line
and the page right now. But I will look
it up here. We will try to get an answer
very shortly.

Mr. HATCH. Will the Senator yield?

Mr. ROTH. Yes.

Mr. HATCH. The fact of the matter is
that if there is no emergency, then why
not do a cost-benefit analysis?

If there is an emergency, there is
nothing in Senator GLENN’s bill that
takes care of it.

But there is in our bill which is now
under consideration on the floor. Under
section 622(f) and section 632(c)(1)(A),
cost-benefit analysis and risk assess-
ments are not required if ““impractica-
ble due to an emergency or health or
safety threat that is likely to result in
significant harm to the public or natu-
ral resources.”

There are no exemptions in the Glenn
bill at all for cost-benefit analysis
where there is an emergency.

I did not mean to interrupt you, but
I wanted to point that out.

Mr. ROTH. | think it is important to
understand that, in a case of health or
safety threat. It does not have to be an
emergency. The legislation provides
that an exception can be made in the
case of an emergency or health or safe-
ty. So there are three different excep-
tions. So there does not—

Mr. GLENN. I would point out—

Mr. ROTH. Or a threat.

Mr. GLENN. | would point out to my
friend from Delaware the exception for
that would only be for 180 days. Then it
has to go through all the reanalysis
and may be held up for years.

Mr. ROTH. That is totally inac-
curate. There is nothing in the legisla-
tion that says the rule terminates.

Mr. GLENN. But it is judicially
challengeable. And there is nothing in
there that says it is not challengeable.

Mr. HATCH. We just accepted an
amendment this morning to make 1
year.

Mr. GLENN. One year. | am corrected
on that. The original language was 180
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days in the legislation. And the Sen-
ator from Louisiana changed that to 1
year. And that is correct. That has
been changed.

Mr. ROTH. | reemphasize a point |
made earlier that it can only be chal-
lenged in court to have the analysis
made. It does not result in the rule it-
self being terminated. As a matter of
fact, this section starts out that a
major rule ‘““may be adopted and may
become effective without prior compli-
ance with the subchapter.”

But a second question | would like to
ask the distinguished Senator from
Ohio is, he spoke about E. coli and of
food poisoning and a number of others.
And yet | do not find any of those mat-
ters to be listed in the Democratic list
of concerns with S. 343. There were pre-
sumably 9 major problems with the leg-
islation plus another 17 minor prob-
lems. But | do not recall seeing any of
these issues being included as part of
the problems with the 777 version of
the Dole-Johnston substitute.

I have in my hand the document
given to us by the Democrats as areas
of concern with the legislation before
us. At 9:30 this morning, we were sup-
posed to have a discussion of these pro-
visions or concerns. That was not held.
But nowhere—but nowhere—do | see
the issues raised in this paper that the
distinguished Senator raised this after-
noon.

Mr. GLENN. Obviously, we missed
one. We have one more to add. Put it
on. Fine.

Mrs. BOXER addressed the Chair.

Mr. GLENN. | am serious about that.
One comment and then | will yield.

Mr. ROTH. I yield to—

Mr. HATCH. May | ask one question?

Mr. ROTH. May | ask who has the
floor?

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. HATCH. If I may ask one ques-
tion of my colleague?

Mr. ROTH. | am happy to yield for a
question without losing my right to
the floor.

Mr. HATCH. If I may ask one ques-
tion, whether it is 1 year, 180 days or 1
minute, is it not true that the rule will
not terminate?

Mr. ROTH. Absolutely. That is ex-
actly the point | have been making.

Mr. HATCH. The rule continues to
remain in effect.

Mr. ROTH. Absolutely. There is noth-
ing in the legislation that terminates
the rule.

Mr. HATCH. That is true on the rule
on mammography, is it not?

Mr. ROTH. Absolutely.

Mr. HATCH. So, what are we arguing
about?

One reason we filed this perfecting
amendment is because there is no need
for this amendment from the distin-
guished Senator from California, be-
cause the bill addresses the issue.
There is an interim rule. The fact they
do not have a final rule is the fault of
the administration and the FDA.

I will say that the amendment of the
Senator from California will bring
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about a beneficial but unintended ef-
fect, because | am quite certain the
FDA is going to work hard to get their
rule done by October. So that will be a
good effect of this amendment, in my
opinion, but I still believe there is no
reason to keep making these special
exemptions for anything. Is that not
true?

Mr. ROTH. That is absolutely cor-
rect.

Mr. GLENN. No, that is not—

Mr. ROTH. Let me——

Mr. JOHNSTON. Mr. President, will
the Senator yield for a question or se-
ries of questions, or does he want to
finish his statement?

Mr. ROTH. | would rather continue
just for the moment. | will be happy to
yield in just a few minutes. | think it
is extremely important to understand
that in the Dole-Johnston legislation,
on page 25, we have a specific exception
to cover the case of emergency health
and safety from the general rule of re-
quiring a cost-benefit analysis.

Again, | find no such exception in S.
1001. As a matter of fact, | look on page
5 of S. 1001 and it says that:

The term “‘rule” shall not include—

(A) a rule of particular applicability that
approves or prescribes for the future rates,
wages, prices—

So forth and so forth.

(B) a rule relating to monetary policy pro-
posed or promulgated by the Board of Gov-
ernors of the Federal Reserve System or by
the Federal Open Market Committee;

(C) a rule relating to the safety or sound-
ness of a federally insured depository.

It goes on with various housing, for-
eign banks, so forth.

(D) a rule issued by the Federal Election
Commission or a rule issued by the Federal
Communications Commission pursuant to
section 203 of the Communications Act of
1934.

Those are the exceptions to the rule,
in contrast to our legislation where we
specifically provide a generic waiver.

Nor do | find anywhere, and | again
ask the distinguished Senator from
Ohio, where there is any kind of excep-
tion in the case of E. coli or breast can-
cer in the legislation proposed by him.

Mr. GLENN. | reply to my friend
from Delaware, in our legislation, S.
1001, rules in the pipeline are permitted
to go ahead and be in effect, where
under S. 343, they would have to go
back and would have 1 year to comply.
If they did not comply, then | do not
see anything in here at all that says it
could not be judicially challenged,
which it could.

Mr. ROTH. What about next year
under your legislation?

Mr. GLENN. You cannot guarantee
getting these things through. Ours
leaves things in the pipeline, and we
have no petition process. The rules in
the pipeline would stay in effect. That
is what we are talking about.

Mr. ROTH. The question | am rais-
ing, if you have a situation arise where
it is an emergency, a safety threat or a
health threat in the future and it is im-
practical to make a cost-benefit analy-
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sis, where is the exception in your leg-
islation?

Mr. GLENN. In the future—if we are
talking about in the future, | think
both pieces of legislation are pretty
much identical to what happens in the
future. We are talking about the in-
terim period.

Mr. ROTH. That is the point | am
making. Our legislation, S. 343, on page
25 has a specific exception to cover
these situations. There is no such ex-
ception, no such waiver in S. 1001. If I
am wrong, | ask for the page and line
number.

Mr. GLENN. | think the difference on
this, | reply to my friend, is that you
have so many more decisional criteria
that have to be complied with in this
and all complied with within a year,
which is not likely, in most cases, to be
completed within a year.

Mr. ROTH. But | think the com-
plaint, | will say, is the time that
would take in making the cost-benefit
analysis.

Let me ask you this. Does your legis-
lation exempt E. coli? Does it have any
exemption covering E. coli?

Mr. GLENN. It would not have to be-
cause in the pipeline that is covered,
and we have no cutoff threshold that
would knock it out of the pipeline, we
let things in the pipeline stay in there.
So E. coli—incidentally, while we are
on the subject of E. coli, here is out of
Tennessee right now, July 4, five cases
of E. coli being treated. One woman, I
think one child has already died, | be-
lieve it is. These are the press reports
I was just handed a few moments ago,
multiple newspaper reports about an E.
coli outbreak in Tennessee right now.
So these were not theoretical things we
were talking about on the floor yester-
day.

Mr. ROTH. The point | would like to
make is, yes, there are going to be seri-
ous health, safety and other problems.
But the important difference between
the legislation before this committee
and the amendment being proposed by
the distinguished Senator from Ohio is
that there is a waiver that anticipates
what might happen in the future. That
is a critically important difference.

Today it may be E. coli, tomorrow it
may be heart disease, a third day it
may be something else. But under our
legislation, we have anticipated that
situation by having a generic exception
that covers those situations. That is
the reason it is not necessary to spell
out each of these exceptions as being
proposed, except for public relations
reasons.

Mr. GLENN. Let me ask this, then.
Does the Senator from Delaware be-
lieve that rules in the pipeline now
that deal with health and safety should
be permitted to remain in effect with-
out having to go through a whole new
series of hoops?

Mr. ROTH. Well, we voted yesterday
April 1 to make those effective under
the Johnston amendment.

Mr. GLENN. | am talking about
things in the pipeline that are not to
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be completed until after April 1. That
is the whole area of contention right
now—E. coli, cryptosporidium, and all
the rest.

Mr. ROTH. Here the exception ap-
plies. That is the purpose of this excep-
tion. It applies to those that are in the
pipeline.

Mrs. BOXER. | have a parliamentary
inquiry.

Mr. ROTH. It applies in the future.

Mrs. BOXER. Parliamentary inquiry.

The PRESIDING OFFICER. The Sen-
ator from Delaware has the floor.

Mrs. BOXER. | have a parliamentary
inquiry.

The PRESIDING OFFICER. Does the
Senator from Delaware yield?

Mr. ROTH. No, the Senator does not
yield.

The PRESIDING OFFICER. The Sen-
ator has the floor.

Mr. ROTH. Mr. President, | think it
is critically important to understand
that the argument made by the pro-
ponents of the pending amendment is
that a future anticipated regulation on
mammograms would be delayed by
compliance with S. 343, and that during
such delays, lives would be lost.

In order to address such issues, the
majority leader last Tuesday offered an
amendment, which was adopted by the
Senate, that provides that in exactly
those circumstances described by pro-
ponents, the relevant agency may issue
the rule first and allow it to take effect
and, thereafter, finish compliance with
S. 343.

Through the Johnston amendment,
adopted today, the agency would have 1
year to finish its compliance. The lan-
guage of that amendment says that a
rule, such as the mammogram rule,
““may become effective without prior
compliance”—Let me read that again:
““may become effective without prior
compliance if the agency, for good
cause, finds that conducting cost-bene-
fit analysis is impractical due to a
health threat that is likely to result in
significant harm to the public.”

Mr. GLENN. Will the Senator yield
for a question?

Mr. ROTH. Yes, | will be happy to
yield for a question.

Mr. GLENN. But in that case, the
rule would still have to go back and go
through the new requirements of S. 343
on being reanalyzed, and a new rule as
an improvement would not be able to
go into effect until that had been com-
pleted, which may be several years
later.

Mr. ROTH. No, no, that is not cor-
rect. Again, | will reread what | read
twice. It says, ‘““may become effective
without prior compliance * * *”” That
is critically important.

What we are trying to anticipate in
the language on page 25 of S. 343 is
making certain that where a situation
arises because of cancer, because of
heart disease, or whatever it may be,
the rule can become effective without
making the cost-benefit analysis if the
agency finds that conducting such
analysis is impractical due to a health
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threat. Our language is generic. It an-
ticipates that there may be many dif-
ferent situations. That is the reason we
do not want to get into spelling out ex-
ception by exception.

Mr. GLENN. Might | ask a question?

Mr. ROTH. Yes.

Mr. GLENN. I ask this question with
specific reference to the mammography
proposal. Would it be the opinion of the
Senator from Delaware that the mam-
mography proposal and the proposal
that will be made in October, and on
which a lot of work has already been
done, those should be permitted to go
through and be in full effect without
having to go back and comply with a
lot of new rules and regulations, as re-
quired in S. 343? In other words, it
could go into effect and stay in effect.

Mr. ROTH. The agency has that au-
thority under our legislation, that is
correct.

Mr. GLENN. Without any challenge,
without having to go back and go
through the requirements of S. 343, is
that correct?

Mr. ROTH. Basically, that is correct.
They are expected to go ahead and
make a cost-benefit analysis the year
following. They are required to make
it. But that, again, in no way termi-
nates the rule. The rule continues so
people are protected. That is what the
whole point of the exception is.

Mr. GLENN. A point | made a while
ago on what is involved in a regulation
is that the likelihood of this being
completed in a year is probably not
very good. It is probably pretty re-
mote. Most rules take several years to
finalize. What happens at the end of
that l-year period? It would be judi-
cially challengeable and could be
knocked out. That is the uncertainty
we do not want to leave people with.
That is the construction of the argu-
ment right there.

Mr. ROTH. An individual can go into
court and ask that the analysis be
made. But that will, in no way, termi-
nate the rule.

So the important fact is that we are
protecting the American people, the
American public. And where there is a
health problem, an imminent threat, or
whatever, an exception to the rule is
allowed. So what we have done in S.
343, in contrast to S. 1001, has antici-
pated this need.

So, again, the distinguished Senator
from Ohio made many complaints that,
as | said, seem curious to me. He com-
plains that the emergency is exempted
and S. 343 is insufficient. Yet, his bill,
S. 1001, has no exemption at all. The
question is, why? Is it not needed?
Again, he complains that S. 343 has no
individual listing on the E. coli or
mammography rule. Yet, his bill, S.
1001, has no exemption at all. Why? It
is not needed.

Mr. GLENN. Are you asking me a
question?

Mr. ROTH. No.

Mr. GLENN. Everything that is in
the pipeline stays there. It does not
have to go back for reanalysis. That is
the reason.
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Mrs. MURRAY. Will the Senator
from Delaware yield for a question, Mr.
President?

Mr. ROTH. My question is—

Mrs. MURRAY. Mr. President, will
the Senator from Delaware yield for a
question?

Mr. ROTH. In just a moment. Again,
I want to point out that, in the future,
a situation can arise under S. 1001
where there is a threat to health or
safety, or an emergency and, yet, there
is no exception, no waiver permitted
under S. 1001. The important point, of
course, is that this situation has been
addressed in S. 343.

Mr. HATCH. Will the Senator yield
for another question?

Mr. ROTH. | am happy to yield.

Mr. HATCH. Excuse me. We want to
make sure this is understood. Is it true
that this interim rule was issued in De-
cember of 1993 on mammography?

Mr. ROTH. Yes, that is true.

Mr. HATCH. Is it not also true that it
was in the pipeline before April 1 of
this year?

Mr. ROTH. Yes.

Mr. HATCH. Which is the date in this
bill, and we protect rules in the pipe-
line, also, do we not?

Mr. ROTH. That is true.

Mr. HATCH. | think what the Sen-
ator is trying to explain here is that
the Glenn bill has no protection, no ex-
ception at all for E. coli, mammog-
raphy, or any of these other items. And
we do. We provide that if there is even
a threat, they do not have to do cost-
benefit analysis or risk assessment.

Mr. ROTH. That is correct.

Mr. HATCH. If there is a threat, we
do not have to do cost-benefit analysis
or risk assessment.

Mr. ROTH. That is correct.

Mr. GLENN. No, it is not.

Mr. HATCH. Yes, it is.

Mr. GLENN. What the Senator says
is not correct, no matter what you say.
Our bill has the Administrative Proce-
dure Act to go along with——

The PRESIDING OFFICER. The Sen-
ator from Delaware has the floor.

Mr. GLENN. Will the Senator yield
for my statement?

Mr. ROTH. Without losing my right
to the floor.

Mr. GLENN. The Administrative Pro-
cedure Act says that when the agency,
for good cause, finds and incorporates
the finding and a brief statement of
reasons therefore—

The PRESIDING OFFICER. The Sen-
ator can only yield for a question. Does
the Senator from Delaware yield for
that purpose?

Mr. GLENN. Well, I will ask a ques-
tion. Would the Senator agree with the
Administrative Procedure Act, that it
covers our bill, in that when it says,
“When the agency for good cause finds
and incorporates the finding and a brief
statement of reasons there in the rules
issued, that notice and public proce-
dure thereon are impracticable and un-
necessary and contrary to the public
interest,” it would also mean that the
agency could control what is an emer-
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gency and not? In your bill, it goes
back for a year’s reanalysis. It is re-

quired.

Mr. ROTH. | point out that the Sen-
ator is making my argument. That leg-
islation applies, obviously, to S. 343. So
what you are, in effect, saying is that
none of these exceptions that have
been discussed in the last 3 days are
necessary because they are already
covered by the Administrative Proce-
dure Act.

Mr. GLENN. Well—

Mr. ROTH. That is the main point |
have been trying to make, that these
specific exceptions are not necessary.
If you want to put it on the basis of the
basic rule, fine. But | will also point
out that, in our specific legislation, we
have waivers both with respect to cost-
benefit and with respect to risk assess-
ment. So that is the reason we do not
think any of these special cases are
necessary.

Mr. GLENN. Would the Senator
agree, then, that we should change S.
343 to just say that rules in the pipe-
line stay in effect?

Mr. ROTH. Mr.
not.

Mr. GLENN. That means they have
to go back through a whole new proce-
dure that will delay them for years and
years.

Mr. ROTH. The Administrative Pro-
cedure Act exception, as | said, applies
to S. 343 equally. But we do have a bet-
ter exception. The APA exception only
applies to notice and comment for the
rule. The exception in S. 343 applies to
cost-benefit analysis, and that is what
is critically important.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. BOXER. Thank you, Mr. Presi-
dent. | ask unanimous consent to have
printed in the RECORD a clip regarding
E. coli that has been occurring in Ten-
nessee in the last few days.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the News Sentinel, June 30, 1995]
BACTERIA STUDIED IN ILLNESS OF Bov, 11
(By Ken Garland)

MARYVILLE.—State health officials hope to
know by this afternoon if an 1l-year-old
Maryville boy—hospitalized since Sunday—is
suffering from a severe form of sometimes-
fatal E. coli bacteria.

Logan Duckett, son of John and Debbie
Duckett, was in fair condition Thursday and
is expected to suffer no lasting effects from
the illness, said Dr. Charles Raper, his doc-
tor.

The boy was hospitalized after suffering
since June 22 with diarrhea, Raper said. Pre-
liminary test results by the hospital labora-
tory indicated he might be suffering from
0157:H7, the name for the severe form of E.
coli.

The state health department is conducting
laboratory tests. ‘““We’re waiting on con-
firmation,” said Dr. Paul Irwin, East Ten-
nessee director of the Tennessee Department
of Public Health. “We know it’s E. coli; we
just don’t know if it is 0157:H7.””

E. coli is a bacteria found in meat that has
been tainted, usually with feces, Raper said.
Proper cooking of the meat will kill the bac-
teria, officials said.

President, 1 would
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Mrs. BOXER. Mr. President, I am
very pleased to get the floor more than
an hour after | introduced a very im-
portant amendment. There is a lot of
talk about the bill in general. | guess it
is time to give a little bit of a wake-up
call to some of my colleagues.

This second-degree amendment
which would act as a substitute for the
Boxer-Murray-Mikulski amendment is
the most cynical parliamentary at-
tempt to gut an amendment that |
have ever seen.

I have only been here a few years. |
have seen a lot of second degrees from
both sides. Usually when you second-
degree an amendment, it has some-
thing to do with the underlying amend-
ment. The underlying amendment that
I have put forward would say that the
rules regarding mammography shall
move forward and they will not be en-
cumbered by this bill.

We have heard three learned Sen-
ators squabbling over there for 60 min-
utes. No one understands anybody else.
Ask what is on page 9, page 4, line 1—
if these three cannot agree, and they
are friends—imagine the field day the
lawyers will have.

Should we move this mammography
rule forward? Is it stuck? Is it stopped?
I want to say | do not want to play
Russian roulette with the women of
this country.

When | laid down my amendment, it
was very clear. | am really glad we can
talk about it. It basically said it was
very important to keep this rule mov-
ing. It is interesting that my friend
from Utah complains it has taken so
long.

On the one hand, he says there is too
much regulation and the bureaucrats
cannot wait to regulate; on the other
hand, he complains that this regula-
tion is taking too long. We cannot have
it both ways. Better they are careful
with this rule.

I will go into what this rule does. It
is complicated. The fact is, we should
not derail it now; 46,000 women every
year die of breast cancer, and many of
them, tragically, die because the mam-
mogram they took was inaccurate or
the technician was not highly trained,
or the equipment was not good, it was
slipshod.

Then | am told that | am offering a
special-interest amendment. | take
great offense. What is the special inter-
est? The women of America? Give me a
break. The women of America want
this amendment.

I have a letter on all Members’ desks,
supporting this amendment, from the
National Breast Cancer Coalition. Is
that a special interest? If women who
have had breast cancer, who have had
loved ones have breast cancer, survi-
vors, if that is a special interest, | do
not know what is going on around here.

I will name the special interests—the
people who do not want to be regu-
lated, who do not want to upgrade their
mammography equipment, who want
to get away with hiring people to work
for them who are not as well trained
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and maybe come at a cheaper price. We
should talk the truth around here for a
change.

Mrs. MURRAY. Mr.
the Senator yield?

Mrs. BOXER. | am happy to yield to
the Senator.

Mrs. MURRAY. Mr. President, | ask
my colleague from California, her
amendment specifically exempts the
Mammography Quality Standards Act
regulation from the underlying bill, is
that correct?

Mrs. BOXER. That is correct.

Mrs. MURRAY. The second-degree
amendment placed on the desk by Sen-
ator DoOLE is simply a sense of the Sen-
ate, is that correct?

Mrs. BOXER. That is correct. It is a
sense of the Senate that does not even
deal with this subject matter. It just
says that nothing in this bill will harm
anybody.

Mrs. MURRAY. If the Senator from
California will let me ask another
question, certainly she sat with me
throughout the budget debate and lis-
tened to our colleagues say sense-of-
the-Senate resolutions are not binding,
and | assume she feels as | do, and I
will ask the Senator, will the Senator
be able to go back to her friends diag-
nosed with breast cancer or to women
in her State and say, ‘“‘Don’t worry, we
have taken care of you with a sense of
the Senate that is not binding?”’

Mrs. BOXER. | say that any Senator
who went to someone who was worried
about breast cancer and said the sense
of the Senate was going to do one thing
to move forward the rule on mammog-
raphy would simply not be telling the
truth.

Of course, the Senator is correct. We
cannot tell anybody who cared about
this issue that the Dole substitute does
a thing to help move the mammog-
raphy rule along.

Mrs. MURRAY. |
league.

Mrs. BOXER. Thank you.

I had the feeling that my Republican
colleagues would offer a second-degree
amendment like this because they have
done it before on other amendments.

They did not tell me they were going
to do this, but they wanted a time
agreement, and | said absolutely. I
would give 15 minutes on my side, 15 on
their side if there were no second-de-
gree amendments. They said, ‘““Gee, we
have not seen your amendment, Sen-
ator, how can | do that?”

I gave my amendment, and miracu-
lously in 30 seconds the majority leader
appeared with this sense-of-the-Senate
substitute. That was fast work. But it
will not work. It will not work. I am
telling my friends that 46,000 women
die of breast cancer every year, so |
will stand on my feet for 46,000 minutes
or 46,000 hours or whatever it takes,
and | know my friend from Washington
is in complete agreement so there are
two of us, at least.

And by the way, there are a lot more
on this amendment and | will mention
who they are.

Mr. KENNEDY. Mr.
the Senator yield?

President, will

thank my col-

President, will
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Mrs. BOXER. | am happy to yield to
the Senator.

Mr. KENNEDY. The Senator has in a
very important way changed this de-
bate from just the questions of regula-
tions of rules into real terms.

What we are talking about as the
Senator from California and the Sen-
ator from Washington, we are talking
about mothers, we are talking about
sisters, women in our society for whom
the incidence for cancer has grown sig-
nificantly over the period of recent
years with regard to breast cancer.

Does the Senator realize that when
the Senate, in the last Congress went
on record, it was a unanimous vote,
unanimous out of our committee to de-
velop these regulations, unanimous in
the U.S. Senate to move ahead, unani-
mous in the House of Representatives
in their committee, and unanimous on
the floor to develop the regulations?
The need is out there.

Can the Senator possibly explain to
any Member why, when it was the re-
sult of careful consideration both in
terms of the committees and the de-
bate here, the recommendations that
were made by the testimony that was
given overwhelmingly favorable with a
sense of urgency in asking not to delay
and to move ahead, and now we have
the final regulations just being brought
up, that we are asked to follow through
some other procedure, some other pro-
cedure, some other words, which we
find out the meaning of which is still
very much left in doubt?

I do not know whether the Senator
from California was here when we de-
bated the Civil Rights Act, when we
spent months here trying to debate the
difference between significant and
manifest.

Here we have a change in the food
standards into insignificant risk with-
out definition. We will come back to
that later during the course of the de-
bate on food standards and food safety.

Can the Senator explain to the Amer-
ican people why, if there was such a
sense of urgency that Republicans and
Democrats, all Americans, are getting
behind and say get about the business
of doing it? Does it make any sense to
the Senator?

Mrs. BOXER. | say to my friend, who
is such a leader in all health issues, in-
cluding this breast cancer issue—it
makes no sense to me. And that is why
I committed myself, and | know my
colleagues have as well, and | am so ap-
preciative the Senator was able to get
to the floor at this time, to focus on
this issue.

Mr. KENNEDY. Just finally, is the
Senator concerned, as | would be, that
there may be manufacturers who are
out there, who are producing equip-
ment today, that do not meet the
standards, and that would be put in a
position to question the standards in
the future because their equipment
does not meet those standards, and
they would be able to delay the imple-
mentation of those standards? Or there
may be groups out there that are going
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to question and challenge it because
they do not have the training and they
do not want to comply with the various
things. We have heard that, as a re-
ality. We have heard of manufacturers.
We have heard of corporate interests
that want to resist these kinds of
standards.

But what we are faced with is why
should we side with those interests
when we have something which is of
such importance to women, not just to
women in our society, to mothers in
our society, to sisters, to wives, to
members of our families—that is so im-
portant.

Why should we desist and give in to
these special interests, which are the
special interests which are the manu-
facturers that will be able to tie this
up, even under the existing standard,
with the look-back provisions, and all
the other kinds of mechanisms which
have been reviewed? | would like to
stay away from those. We can get into
those in debate, because there are
those here in the Senate who would
like to just tie us up and talk about
procedure when the Senator is talking
about the impact on real people. Why
should we side with those companies or
manufacturers who will delay this
rather than with the sound health pol-
icy that would implement it?

Mrs. BOXER. Let me say to my
friend, he is so right, because he
worked so hard on getting the bill
through and getting the law passed in
1992. Now the rule is coming to fruition
in October. We are going to have the
rule.

If the Senator would have been here,
| say to my friend from Massachusetts,
three friends from the opposite side of
the aisle could not even agree on how
this new legislation is going to work.
What we are saying is, do not put at
risk the women of America for this
battle over words. The Senator is so
right. We get down to this battle over
words and lines on pieces of paper. | am
just so pleased the Senator from Mas-
sachusetts came here because, after all,
why do we have rules? Because we pass
legislation.

And the Senator reminds me—which
I frankly did not remember—that Re-
publicans and Democrats voted unani-
mously for the legislation that is lead-
ing to this rule that is coming forward
in October. Why on Earth we are going
to get into a delaying tactic here, | do
not know.

| say further to my friend, I am wor-
ried even about this debate, that people
listening to this debate, business peo-
ple, may think we are losing our will to
move forward with safer standards. It
is not just the Senator from California,
or Massachusetts, or Washington, who
are fearful of this. We have the agen-
cies telling us very clearly that if this
bill passes without amendment, this
rule will be derailed. If we are going to
make a mistake—and our colleagues
assure us they are wrong—I do not
want to make a mistake in this subject
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area. Frankly, there are other areas |
would not get so upset.

What | find very interesting is the
Senator from Utah said we cannot take
this anymore. It will be 3 months. It
will be exemption after exemption
after exemption from this bill.

The bill has a ton of exemptions for
business. But when the Democrats offer
exemptions for E. coli—which we just
heard there is another problem in Ten-
nessee in the last few days on that; and
we offer an amendment on
cryptosporidium, and today on mam-
mography—oh, we are trying to slow it
down. We are standing here for the spe-
cial interests.

God, | hope the American people are
watching this.

The majority leader’s sense of the
Senate has no force of law. We have al-
ready stated that. It has nothing to do
with the underlying bill on mammog-
raphy. It is a general statement which
we all can agree with. In nothing that
we ever do, do we intend to hurt the
fight against disease. But yet, the un-
derlying Boxer amendment, which we
are going to get a vote on—because,
unlike my Republican friends, I am
going to clearly state what | intend to
do, so | hope they are listening. | in-
tend to get a vote on the underlying
amendment, period. You can second-de-
gree me all night and all day tomorrow
and the day after and the day after and
the day after and the day after—we
will have a vote on the underlying
amendment.

So | hope sooner rather than later we
can come to that agreement. We did
come to that agreement on the E. coli
amendment, where the Senator from
Louisiana had his second-degree voted
on separately and then the underlying
amendment came after. Sad to say, we
got 49 votes.

Everything you could think of is in
the second-degree amendment, in the
substitute, except that you should not
beat your wife. That was not in there.
But nothing specifically to do with ex-
empting the mammography rule.

Let me tell my colleagues what they
are stopping here, if we do not get to
the wunderlying Boxer amendment:
Specifying performance standards for
X-ray equipment. | would say that is
rather important, because if you get a
mammogram and the x-ray equipment
does not meet the standard, or a high
enough standard, they can miss the
cancer.

I had a friend who had her mammo-
gram; they told her it was fine, but
thank God she found the lump herself
and we hope she will make it. They
missed it. How am | going to tell her
that, oh, | just decided for convenience
I would not press my amendment and
we are going to vote for some sense of
the Senate? | cannot.

(Mr. GREGG assumed the chair.)

Mr. KENNEDY. Will the Senator
yield on that point?

Mrs. BOXER. Yes, | will.

Mr. KENNEDY. | do not know if the
Senator is familiar with the 1992 study
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by the Physician Insurers Association
of America that found that 35 percent
of all claimants with breast cancer had
a negative mammogram and 14 percent
had equivocal mammogram results.

This is prior to the time when we
took action to pass this legislation, the
rules of which are about to go into ef-
fect to protect American women.

Mrs. BOXER. So is my friend saying
that half of the mammograms may not
have been fully accurate?

Mr. KENNEDY. Mr. President, 35 per-
cent false negative; 14 percent were
equivocal—in the 1992 study, which is
the most comprehensive study. As
compared to the mammography, the
most recent studies now, according to
the GAO report, find that high-quality
mammography can find 85 to 90 percent
of breast tumors in women over 50, and
discover a tumor up to 2 years before a
lump can be felt.

That is in 85 to 90 percent, with the
high-quality mammography, with well-
trained people, versus the recent study,
the 1992 study, that showed 35 percent
false negatives with another 14 percent
that were equivocal. This is what we
are talking about: Real life and death.

| think that the Senator would agree
with me that we are not saying that
these mammogram standards will solve
all of the problems and that all breast
cancer is going to be resolved. We are
not going to be able say that all of the
people who should have those tests and
who should receive them will receive
them. But it is a beginning.

Final point this: We heard so much
that one of the first orders of business
by our colleagues on the other side of
the aisle was medical malpractice re-
form. You can do more about medical
malpractice reform by implementing
these mammogram standards because
you are going to get accuracy and you
are going to save lives and not have the
resulting kinds of challenges that come
out.

So | think the point that the Senator
was talking about, a friend that experi-
enced these tragic or unfortunate kinds
of results, is illustrated by all of the
testimony that we had, which, as the
Senator from Washington and the Sen-
ator from California and others have
pointed out, is the reason we got the
unanimous results.

So it is important, | think, to under-
stand what is before the U.S. Senate;
that is, whether we are going to go for-
ward with a procedure—could we have
order, Mr. President?

The PRESIDING OFFICER. Would
the Senators please take their con-
versations to the Cloakroom?

The Senator from Massachusetts?

Mr. KENNEDY. | thank the Chair.

The Senator from California has the
floor, but | think the Senator from
California and the Senator from Wash-
ington will agree that we are talking
about a process and a procedure that
will be able to really have an impact
and save real people’s lives. We know
that will be the result based on the in-
formation that we have, and that under
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this legislation we are putting them at
risk.

There will be those though say,
“Well, we have a new kind of way, a
new process and procedure. We do not
know how it will be interpreted. But
why don’t you take your chance and
roll the dice?”” Would the Senator be
willing to do that with her daughter? |
certainly am not prepared to do it with
mine. And | do not think any American
family would be prepared to do it with
their wife, daughter, or their mother.
Why should we ask the American peo-
ple to go ahead and take that chance
and not address that issue during the
course of this debate?

Mrs. BOXER. | want to say to my
friend from Massachusetts—and |
thank him for bringing those statistics
to our attention—that 35 percent of the
women are told they are OK, there is
nothing wrong, when in fact there was
a lump present. The Senator is so right
to come to this Chamber to talk about
his daughter and to talk about my
daughter. One of the things | said is
that the first time a Senator’s wife has
a problem, they will be on this floor
saying, “Oh, let us pass the Boxer
amendment.”” You know it hits home.

Mrs. MURRAY. Will the Senator
from California yield on that question?

Mrs. BOXER. Yes.

Mrs. MURRAY. | want to make sure
I understand the process here because |
am very concerned about the 46,000
women every year who die because of
breast cancer. Friends of mine, friends
of yours, and relatives want to make
sure that we have in place the best pos-
sible assurance that when those women
have a mammogram it will be safe and
it will be accurate.

If the current bill passes as written,
there is a real concern that the rules
and regulations that are going to go
into effect can be challenged, that they
will not be put into place.

Is that correct?

Mrs. BOXER. The Senator is abso-
lutely correct. As we said, and we saw
on this floor arguments over interpre-
tation, this bill is a lawyer’s dream. |
am not willing to put the women of
America at risk so that a bunch of law-
yers can go to court and squabble like
we just saw happen on the floor of the
U.S. Senate.

The Senator is right.

Mrs. MURRAY. So the underlying
amendment will assure those regula-
tions will go into place after October
and women can have a mammogram
and know that there is a degree of as-
surance of accuracy in it that does not
exist today.

Is that correct?

Mrs. BOXER. That is true. The rule
is going to specify performance stand-
ards for X ray equipment; it is going to
expand and standardize requirements
for recordkeeping on medical records
and reports.

By the way, many times women are
not notified in a timely fashion of the
results of their mammogram. It sounds
strange. But it is true. That is one of
the areas this rule will cover.
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Lastly, there will be expanded qual-
ity assurance to allow flexibility for
review based on achievement of objec-
tives.

The fact of the matter is that there
will be more specific personnel require-
ments of the people who take these
mammograms to ensure that they
know what they are doing and do not
miss a lump. They will specify proce-
dures and techniques for mammograms
of women with breast implants.

As | know the Senators know, we
have worked on this issue. It is a big
problem when a woman has a breast
implant to figure out what is behind
that implant. And it could be breast
cancer that is undetected.

All of this will be in the rule. My
friends on the other side of the aisle
think so little of this amendment and
this rule that they are willing to sec-
ond degree it with a litany of wonder-
ful promises that have absolutely no
force and effect and impact of law.

Mrs. MURRAY. On that point, would
the Senator from California agree that
if the sense of the Senate passes, there
is no way to go home and assure our
mothers and sisters and our daughters
that they are going to have safe, accu-
rate mammograms?

Mrs. BOXER. |1 would say to my
friend that not only is there no way to
assure them, but | would warn them
that a bill that had unanimous support
has essentially been derailed, and a
rule that was about to be promulgated
was taken off track.

So | think the Senator is exactly
right in bringing this home to a per-
son-to-person discussion.

I am happy to yield.

Mr. KENNEDY. Let us come back
just for a moment and look at where
we are. We have accepted now the
NUNN amendment, which provides cer-
tain provisions or procedures that are
going to affect the small business.
Now, we have the response of one of the
floor managers which said that since
this does not reach the capacity, that
you might not even be affected. Under
the NUNN provision, this would be af-
fected.

Under the criteria for the examina-
tion, one of the matters that they have
to look at prior to the implementation
is voluntary compliance. That is one of
the provisions. We have the voluntary
compliance. We have geographical dis-
tribution, and other requirements for
other provisions which | know others
would love to be debating all afternoon
about. But there are the voluntary re-
quirements.

There will be those who will say,
“Why should we go ahead? Let us see
what we can do from a voluntary point
of view.”

Let us look at what happened when
we had the voluntary compliance.
Prior to the passage of the law, the
American College of Radiology had a
voluntary quality assurance program,
and 38 percent of the clinics failed.
Here they tried to do it voluntarily.

People asked why we need regula-
tions. What we are saying is that those
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mothers who went in and got tested,
and with inadequate manufacturing,
inadequate procedures, and poorly
trained people, thought they were free,
and then come down with breast cancer
when it could have been avoided, or at
least their recovery could have been as-
sured.

They say, ‘“Well, you have that heavy
hand of Government regulation over
there.” 1| certainly would want that
heavy hand if it is going to protect any
member of my family. And | think
most Americans would, because indi-
viduals cannot make air clean, they
cannot make water clean, and they
cannot solve all of their problems in
terms of pesticides and other factors.

Let us see, voluntary—what hap-
pened in this particular issue affecting
so many of the women in our country?
We had a voluntary quality assurance
program, and 38 percent of the clinics
failed and a third did not even partici-
pate in the program. They said, We are
not even going to participate. We do
not know what happened because a
third refused to participate in a vol-
untary program. That is an alter-
native.

We could go back into those kinds of
procedures when we are about to see
the implementation of something that
is going to give assurance to the Amer-
ican public that we are going to have
quality in terms of manufacturing,
well trained, with a good kind of en-
forcement, hopefully, and assurance.

I just am amazed that—I am not real-
ly amazed because we go through this
on many different issues. But this is
really one of just such enormous im-
portance and consequence to the fami-
lies in this country when they say,
“Well, let us just try and not have reg-
ulations. Let us just have a voluntary
process.”

Mrs. BOXER. If I may on my time
ask my friend a question, that is, or
my friend from Washington, how many
times have you been in a community
meeting in your home State of Massa-
chusetts or your home State of Wash-
ington where a constituent has come
over and looked you in the eye and
grabbed you by the sleeve, and said,
“Please, Senator. Please, Senator,
don’t regulate mammograms. Don’t
regulate food and safety. You are doing
too much to make the water safe"?

I really do not understand what is be-
hind this bill. I mean, | do. | do. | think
there is a lot of speculation behind it.
But from the standpoint of the overall
issues, has my friend ever been told
that the heavy hand of Government is
making mammograms too strict? | ask
him.

Mr. KENNEDY. Absolutely not.

I think the American people hope-
fully are beginning to understand what
this debate is about. Even with regard
to OSHA, with 10,000 rules a year, if
you had 99.9, or your child got 99.9, you
would say, ‘“‘Pretty good; pretty good.”
Well, if you said 99.9 percent of the reg-
ulations were not tested, | am not even
prepared to say that, and neither is the
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head of OSHA. But if you are up to,
say, 99.9, you would still have 100 regu-
lations that made no sense, that none
of us would support. And we are hear-
ing them every morning, we hear our
favorite 10. They are using that to un-
dermine the importance of the protec-
tion of mammography or for our food
or for our air, for our water. The Amer-
ican people, hopefully, are beginning to
understand this.

All of us understand the importance
of making progress and reducing the
regulation and releasing the energies
and expansion and trying to eliminate
bureaucracy and duplication and over-
lap, and the leadership is being pro-
vided by Senator GLENN, by Senator
LEVIN, and others in a bipartisan man-
ner—Senator ROTH | see in the Cham-
ber at this time. It has been bipartisan
efforts that have come out of those
committees virtually unanimous, Re-
publican and Democrat. But we are
throwing these over, at least not being
able to address those kinds of issues
and are being asked now to suspend, or
effectively emasculate this particular
kind of provision on mammography.
That makes no sense.

I wish to commend the Senator and
ask if she would agree with me that
just doing a sense-of-the-Senate is real-
ly, I think, trying to raise a false sense
of expectation. Would the Senator not
agree that we are really doing some-
thing when we are not? And for all the
lists that are made out there that the
majority leader—I mean we will take
some time and go through other kinds
of diseases that may not have the total
numbers of the ones that have been in-
cluded, but nonetheless, unless they
are listed or exempted, otherwise
would fall under this process and proce-
dure and put at risk families in this
country. That would be unacceptable.
Is the Senator troubled by that process
as well?

Mrs. BOXER. | am troubled by this
process. | think it is a back-door way
to undo legislation that, as my friend
has pointed out, was unanimous—ev-
eryone agreed with the legislation—but
when it comes to the rulemaking, they
try to stop it.

It is interesting; | do not know if my
friends saw the poll which was done
that clearly showed that when the
American people were asked, ““Do you
want to cut regulation that has to do
with protecting health and safety and
the environment?”’ 62 percent said no.

Well, what does that mean? It means
you do not go at the Clean Water Act,
you do not go at the Clean Air Act, and
you do not go at the Mammography
Quality Standards Act, and you do not
go at the Safe Drinking Water Act, but
you back door it. And this is a clear-
cut example of back-door politics. You
do not take it on because the American
people would be in an uproar. They
want clean air. They want clean water.
They want protection when they go for
a mammogram or another medical pro-
cedure. They are fearful without stand-
ards.
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We already know we have problems.
The Senator pointed out that we have
problems in this area. Is this a time to
turn back when a third of the women
get a result which says they are fine,
there is no lump found, and in fact it is
a false reading? My goodness, | think
they would want us to do more, and
that is what the rule is all about.

Mr. KENNEDY. Could | just ask one
question? And | see others who want to
inquire. Does the Senator find it some-
what ironic? Here we have seen in
terms of national health policy that
women have been effectively shunted
aside. That was a tragic reality. It was
tragic in terms of the NIH programs
and investigation in osteoporosis,
breast cancer and ovarian cancer, a
wide range of different areas, even
though there is basic research that is
being done at the NIH in terms of clini-
cal applications. But by and large one
could say that women’s health issues
were not a matter of central impor-
tance in terms of the American health
agenda. Now we have seen in very re-
cent years, in the last Congress, one of
the earliest pieces of legislation was to
ensure that there was going to be a
fundamental commitment in terms of
the NIH for women’s health-related is-
sues for research. We are gradually
catching up.

I would like to hear in this Chamber
why we have the fact that women have
half the number of heart attacks as
men but only have half the recoveries
men do. What is it about that? | mean
why? We are putting resources in terms
of research into these areas which af-
fect real people and affect our families,
and now we have seen that at last,
under this administration with the
leadership of President Clinton, Mrs.
Clinton, BARBARA MIKULSKI, and both
of our distinguished Senators who are
here, Senator BoxErR and Senator MuUR-
RAY, we have seen the effort to make
sure that we are going to continue that
progress. And here we have at the start
of this Congress rolling into July a
major assault on a major health issue
that affects better than half of our pop-
ulation.

Do the Senators find in their own
mind, | would ask either the Senator
from California or the Senator from
Washington, some puzzlement when we
have been so far behind on women’s
health issues—and certainly that has
been true in research in these other
health policy questions—on one ex-
tremely important matter, and that is
in terms of breast cancer, which affects
so many, and increasingly so, and we
know that we can make progress
—there are so many areas that still es-
cape us about what we can do in terms
of making progress, but we know that
in this area we can make a difference
in terms of giving some assurance to
women that there is a better chance of
curing and treating breast cancer with
these kinds of standards, that when we
do have that opportunity, there are
those who want to say no, or let us just
go a different way and maybe we will
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end up with the same result. We do not
know quite what these words mean.
But why do the women of this country
have to jump through these additional
hoops as well?

Does the Senator find that somewhat
ironic, that we find ourselves in that
position on a Thursday afternoon when
we ought to be trying to find out and
be debating what more we could do in
terms of women’s health issues, chil-
dren’s health issues, parents’ issues in
this Chamber rather than try to put
them at greater risk?

Mrs. BOXER. Not only do I find it
puzzling, but | have to say to my
friend, as he put his question forward,
I realized something very interesting,
and that is this is the third exemption
amendment, as the Senator knows,
that we are facing. The first one was E.
coli, which is that bacteria that is
found in hamburger meat and Kills kids
mostly and old people, and we have a
case now in Tennessee—Il do not know
if the Senator is aware of it.

Mr. KENNEDY. We had Mrs. Sullivan
from Haverhill, MA, who works hard
all day—I address the Senate; | will not
take much time—works all day, goes to
school at night, active life, whose
greatest problem was she ate a ham-
burger and $300,000 later and in a most
painful, excruciatingly painful kind of
condition at Mass General Hospital has
been able to survive but is still today
in a weakened condition. And we had,
earlier this morning, her sister, who
happens to be a nurse, and obviously
because she was a nurse was able to, |
think in a family situation perhaps,
get somewhat earlier kind of treatment
for that extraordinary woman whose
life will never be the same—that with
regard to food health standards. And
then we have, as the Senator pointed
out, the machine in here that is rolling
over the protection of food safety for
the American people. | just wonder
why the Senator thinks this is the
case.

Mrs. BOXER. | think if you read the
Contract With America, there was a
guideline in there. But what | wanted
to make a point about, | say to my
friend from Massachusetts, is this.
When he asked the question, is it not
interesting whenever an issue of wom-
en’s health comes up we cannot seem
to get any forward movement? What |
wanted to point out to my friend from
Massachusetts is this. When the E. coli
amendment came up, | say to my
friend, there was a substitute second-
degree amendment that tried to deal
with the E. coli problem. So there was
a second-degree amendment to deal
with the E. coli problem. And unfortu-
nately it passed. It was not an effective
way to go. We lost by two votes. Then
the cryptosporidium one came up.
They defeated that, up or down. But
now that the Senators from California,
Washington and Massachusetts and the
other women in the Senate on the
Democratic side, put together an
amendment on breast cancer, guess
what? What is the second-degree
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amendment, | say to my friend? It has
nothing to do with breast cancer. It has
nothing to do with mammography.
What is wrong?

Mrs. MURRAY. Would the Senator

yield?
Mrs. BOXER. Yes.
Mrs. MURRAY. Is this the first

sense-of-the-Senate that we have dealt
with as well?

Mrs. BOXER. Oh, yes. This is the
first sense-of-the-Senate. They sub-
stitute a very strong amendment to
move forward mammography rules
with a big fat nothing. A sense-of-the-
Senate that does nothing and does not
even mention women’s health or mam-
mography. It is extraordinary. And
that is why | am willing to stand here
day after day, and night after night,
and morning after morning, with my
friends, until we get a vote up or down
on the mammography issue, and if my
friends want to stay here through the
weekend and through next weekend
and the weekend after that.

Mr. KENNEDY. Would the Senator
yield?

Mrs. BOXER. Yes.

Mr. KENNEDY. | want to commend
all those who have been involved with
this. But would she not agree with
me—I did not want to take the focus
off the issue really of the mammog-
raphy—but basically what we are talk-
ing about—I call this the “‘Polluters
and Poisoners Protection Act.” We are
basically talking about not only in
terms of questioning the safety on
terms of breast cancer mammography
standards, but we are talking about un-
safe drinking water that will affect
that family, and unsafe meat and the
E. coli which you just referenced on
that, and we are going to come down
here to the change on the unsafe fruits
and vegetables, and the unsafe baby
foods with the changes in the food
standard.

And as the Senator has focused on
the E. coli, cryptosporidium debate
last night, and now the mammography
standards, basically we are talking
about these other elements. Would the
Senator not agree with me?

Mrs. BOXER. Absolutely. This is part
of the process.

Mr. KENNEDY. This is part of the
whole process. | want to indicate that
the Senator has really brought the
focus and attention on this area. We
cannot solve all of the problems in
these areas of drinking water, and
meat and the vegetables and baby
foods. We can make them a great deal
safer. We think that we are putting at
very significant risk all these kinds of
protections for the American people.
But the Senator from California is say-
ing on the mammography we have spe-
cifics. “Do not take this away from
protecting the American women. Take
your hands off these standards that can
make a real difference for the protec-
tion of mothers and sisters and daugh-
ters.” And | just want to commend her
and thank her very much.

But | did want to inquire whether the
Senator from California or the Senator
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from Washington agreed with me that
we have parallel threats to these other
areas in this legislation. And that the
American people ought to understand
that as well.

Mrs. BOXER. | certainly hope that
the American people are watching this
debate. You know, you can get off on
these different sections of the bill. The
lookback procedures, the petitions, all
the rest of it. And that is what | be-
lieve the proponents of this bill want
us to debate. They want to debate, how
many days will it be reviewed? How
many months will it be reviewed? The
bottom line is this bill, if it passes
without substantial amendment, is
going to derail an urgent rule that is
coming forward in October that will
provide standards for those who are in
the business of providing mammog-
raphy, the majority of which are ter-
rific people, but there are always those
who cut around the edges. And that is
why we need these rules, these national
standards, so that a woman in Califor-
nia gets the same quality mammogram
as a woman in Massachusetts or Ten-
nessee or New Hampshire or Vermont
or Rhode Island or Louisiana or Wash-

ington.

Mrs. MURRAY. Will the Senator
from California yield?

Mrs. BOXER. Or Minnesota.

Mrs. MURRAY. Will the Senator
from California agree with me—be-

cause | feel very puzzled and baffled
and really concerned—that this amend-
ment which deals very specifically
with women, our mothers, our sisters,
our daughters, our friends, who have
had breast cancer, and who are count-
ing on us as the Nation’s leaders to as-
sure them that when they go in for a
mammography, that they have strict
standards; that this amendment that
deals with women, and women alone,
has a sense-of-the-Senate second-de-
gree; that | believe, if | am not mis-
taken, when the Senator spoke to it
this morning she was not even able to
send her own amendment to the desk.
When her amendment was at the desk
we were not allowed to speak about
breast cancer for over an hour, but we
did listen to a long litany about charts
and graphs and process and long words
and ambiguities. And we are finally
here able to speak to the realness of
this. But | also heard when this was
being discussed before, ‘““Do not worry
about this. It is only going to cost $98
million.” Is that what the Senator
from California heard as well?

Mrs. BOXER. Oh, yes. Yes. They say,
““Oh, the estimate of cost is $98 million.
Since our bill says if you are under $100
million you do not come under this, do
not worry. Do not worry.”’

Mrs. MURRAY. Would the Senator
yield?

Is it not clear that $98 million is darn
close to $100 million, and could reach
$100 million? And not only that, it is
my understanding that in the House
bill that has passed the threshold is $25
million.

Mrs. BOXER. Yes.
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Mrs. MURRAY. When it gets to con-
ference we will see somewhere between
$25 and $100 million. So
mammographies will be impacted.

Mrs. BOXER. Absolutely.

Mrs. MURRAY. Would the Senator
not agree, in this legislation as cur-
rently drafted, it says if there is a sig-
nificant impact on a substantial num-
ber of small entities it will be exempt
as well? This amendment will not only
be applicable because of the cost but it
will also be because a substantial num-
ber of mammograms are done by small
entities.

Is that not correct?

Mrs. BOXER. My friend is so correct.
And | do not like to use—well, I will be
as delicate as | can. | think claims on
this Senate floor that mammography
improvements are safe, without the
Boxer-Murray amendment are false
claims, because of what my friends
have pointed out in this question time.

First, the fact that we know $98 mil-
lion is the cost of this regulation. And
that is about as close as you can get to
$100 million. And, of course, when this
bill goes to conference, with Newt
Gingrich and his friends, they have a
$25 million trigger. You do not need to
go to Poli Sci 101 to know where the
numbers come out. We will be lucky if
it is $50 million. So ipso facto, protec-
tion gone.

And the second point that both my
friends pointed out, which is important
for this debate, is that under some
amendments that we passed here, small
businesses will be exempted if a sub-
stantial number, by the way not de-
fined, talk about a lawyer’s dream,
substantial number of small businesses
are impacted.

We are talking about endangering
the lives of women. And when my
friend says our sisters, our grand-
mothers, our daughters, our grand-
daughters, 1 think it affects our
grandpas and our dads and brothers and
our husbands too. When a woman gets
breast cancer this is not only her fight.
It is a family struggle. And when a
family finds out that it was a mammo-
gram that was not read correctly, or an
X-ray machinery was defective, imag-
ine the feeling that they lost a member
of their family that could have been
saved. And that is what we are talking
about here. So if they want to talk on
the other side about lookbacks and
sunsets, and waivers and all the rest—
it is new speak. We now have new
speak around here. We do not get to
the issues. Thank God for the Senator
from Massachusetts for coming over
here and helping us focus. Thank God
for him for all these years fighting
these battles, sometimes quite a lonely
fight. | hope the American people lis-
ten, listen up. | am going to get a vote
on the underlying amendment.

Mrs. MURRAY. Will the Senator
from California yield?

Mrs. BOXER. Yes.

Mrs. MURRAY. Then | assume the
Senator from California feels, as | do at
this point, that we will not be dis-
missed by a sense-of-the-Senate
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amendment; that on the underlying
amendment, that clearly says to all
women in this country that we will
continue forward and put in place as-
surances for them on mammographies,
there will be a vote on this floor.

Mrs. BOXER. We both guarantee
that, and I know the Senator from
Massachusetts joins us in that, as | am
sure the Senator from Minnesota does,
who is here listening and | am hoping
will be asking us some gquestions in a
short time. We are going to have a vote
on the underlying amendment, period.
Period. There is no recess that is going
to stop us, either. You want to push us
up against the recess? OK. Forty-six
thousand women a year die of breast
cancer. We will stay. We will stay
through the summer. We will stay
through Thanksgiving, Christmas. We
will stay. We will stay through Hanuk-
kah, Passover, Easter.

Mrs. MURRAY. The next Congress.

Mrs. BOXER. The next Congress, and
none of us wants to have to do that be-
cause we have families, too. We have
families, too. But we will do that be-
cause one in nine women is going to
get breast cancer. Count up the women
in this Chamber. Somebody is going to
get breast cancer.

I will say this, sometimes you cannot
help what happens. Sometimes you
cannot help what happens. But many
times you can, and we know that early
detection is the major tool that we
have in the fight against breast cancer.

Mr. WELLSTONE. Will the Senator
yield for a question?

Mrs. BOXER. | will be glad to yield
to my friend.

Mr. WELLSTONE. | will not take but
a couple of minutes. | have from my of-
fice watched the Senator from Califor-
nia, the Senator from Washington, and
the Senator from Massachusetts out on
the floor, and | really have been moved
by what you have said.

My wife, Sheila, is not here today.
But her mom passed away from breast
cancer, and we feel very, very strongly
about these issues.

The Senator talks about having an
up-or-down vote and we will be here for
as long as it takes. If | could just ask
my colleagues, why do you feel so
strongly about this? Let us just forget
all the statistics, all the charts, all the
numbers. Why do you feel so strongly
about this?

Mrs. BOXER. Well, | thank my friend
for asking the question. 1 feel so
strongly about this because | think
that this bill is a backdoor attack on a
very important series of laws that were
passed in a bipartisan way to protect
the American people. | feel very
strongly it is a backdoor war on these
laws. That is how | feel, because | do
not think there would be support for
repealing any of these acts. There are a
lot of special interests out there that
do not want the Clean Water Act and
the Clean Air Act. Why? Because they
feel it in their pocketbook.

While we all agree we do not want
unnecessary and burdensome regula-
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tions, and all of us are willing to vote
to end that, we feel deeply committed
that we will not reverse years of
progress. 1 do not care if it is in the
Contract With America.

So | feel very strongly that when
there is an attack on a law that pro-
tects the health and safety of the
American people, it is an obligation of
U.S. Senators to point it out and to
stand on their feet and to fight. | think
that is what we are doing.

We all know people who have been
misdiagnosed.

| talked about a friend of mine who,
because the mammogram was not read
properly, suffers terribly, and we pray
that she will make it. But every day is
like a nightmare because she did not
catch it early.

Mrs. MURRAY. If the Senator from
California will yield.

Mrs. BOXER. Yes.

Mrs. MURRAY. The Senator has
asked a critical question, why would
somebody be willing to stand out here
on their feet and speak over and over
until they are given an up-or-down
vote on a very simple amendment. It is
because of the women we know—per-
sonal friends and personal relatives
who have died from breast cancer be-
cause it was not detected early. One
out of nine women today will be diag-
nosed with breast cancer. Nine out of
ten women will survive if it is detected
early. | am determined to make sure
that on my watch on this floor of this
Senate that | will not allow any of
those women to go undetected. | think
it is incumbent upon all of us to see
that that occurs.

Mr. HATCH addressed the Chair.

Mr. KENNEDY. Will the Senator
yield?

Mr. HATCH. Will the Senator yield?

Mrs. BOXER. | am not yielding at
this time.

The PRESIDING OFFICER. Will the
Senator yield to the Senator from
Utah?

Mrs. BOXER. No, I will not. When |
simply asked for a parliamentary in-
quiry before, Senators would not yield
to me.

Mr. HATCH. | would have yielded to
you. You did not ask me.

Mrs. BOXER. I yield to my friend for
a parliamentary inquiry without losing
my right to the floor.

Mr. HATCH. | appreciate that. |
thank you. Let me make a couple com-
ments. There is nobody on this floor
that feels more deeply about mammog-
raphy than | do. Nobody.

Mrs. BOXER. | ask,
liamentary inquiry?

Mr. HATCH. Yes, | am going to ask a
question, and | want to make a few
statements so | can get to the ques-
tion.

There is nobody on this floor who has
worked harder, as one of the prime co-
sponsors of the mammography bill. But
is it not true that there is an interim
rule in effect on mammography?

Mrs. BOXER. The interim rule does
not affect the issues that | read to the

is this a par-
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Senate. | will reread them. It does not
go to these issues. These issues are of
crucial importance. They involve the
performance standards for x-ray equip-
ment; expanding and standardizing re-
quirements for recordkeeping; expand-
ing quality assurance; clarifying per-
sonnel requirements; and specifying
procedures and techniques for mam-
mography for examinees who have
breast implants.

Mr. HATCH. Are they not in effect
now?

Mrs. BOXER. No, there is no rule. |
will be happy to share this with the
Senator. This is a description of the
rule that is going to go into effect in
October.

Mr. KENNEDY. Will the Senator
yield?

Mrs. BOXER. Yes; | will be happy to
yield.

Mr. KENNEDY. As | understand, if

the Senator stated it accurately, the
new rules are likely to be significant
improvements to the interim rule.
They include performance standards
for radiological equipment; standards
for uniform imaging of women with
breast implants; and establishing
consumer plate procedures.

None of these areas are addressed in
the interim regulations. So the interim
rule, although much better than what
would have existed, still will be
strengthened with the permanent re-
quirements.

| see others who want to speak, but
let me mention, | was listening to the
exchanges. | was going back into the
hearing record and the testimony of
Dr. Roper, who was the head of the
CDC when we were having those hear-
ings, and pointing out the controlled
studies have shown that a 35- or 40-per-
cent reduction in mortality related to
breast cancer is possible.

I will make a comment and ask the
Senator whether she agrees with this.
Does the Senator agree that Dr. Rop-
er’s testimony was powerful testimony
when he pointed out that controlled
studies have shown that a 35- or 40-per-
cent reduction in mortality related to
breast cancer is possible? However, in
order to achieve this level mammog-
raphy, clinical examination must be
performed, interpreted, and reported as
accurately as possible. Subsequent
steps, including biopsies and other fol-
lowthrough procedures, must be timely
and of high quality.

We, along with the Public Health
Service Agency and relevant profes-
sional organizations, provide leader-
ship to aggressively pursue a program
designed to ensure the highest stand-
ards of excellent and early detection of
breast cancer with mammography and
assure the maximum benefit for life-
saving technology for all Americans.

This is the testimony in favor of this
legislation by the head of the Centers
for Disease Control, appointed by the
previous administration. Controlled
studies have shown that a 35- to 40-per-
cent reduction in mortality for cancer
is what we are talking about for
women.
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Let me just ask the Senator whether
she would agree with what was a very
powerful comment, and that was dur-
ing the course of our hearing, Mrs.
Langor, who is the head of the Na-
tional Association on Breast Cancer.
This is her statement. | ask what is the
reaction of the Senator from Califor-
nia.

We hear many sad things at NABCA, but
one of the saddest is the story of the woman
who has done everything correctly. She
scheduled her mammogram, has received a
clean bill of health, then she finds she is
dying of breast cancer, not always due to
negligence, but rather due to inexperience,
poor equipment maintenance, or wrong
equipment. She was relying on her medical
provider to develop quality care. Her life has
been destroyed. Her confidence is gone. She
has conveyed this message to every woman
she knows. A vital element in our attempts
to control the breast cancer epidemic is
knowing that after our hard work reaching,
educating, and reassuring every American
woman about mammography, that it is in-
creasingly safe and affordable, mammog-
raphy is also universally effective. It is the
right of American women to receive screen-
ing mammography of the highest quality and
the responsibility of lawmakers to grant
them that right.

You cannot say it any better than
that. That is what the mammography
standards bill has done. This legisla-
tion is putting this at risk. At risk is
that very eloquent statement.

| ask the Senator, again, why we
should take any risks at all in doing it
after we have had all the testimony in
the world. We know about the problems
we cannot solve. We can make an im-
portant impact in terms of the safety
and continued life of women in our so-
ciety. Why should we throw that over
and go to some other kind of process
and procedure which, for me, is not
worth the paper that we have it writ-
ten on.

Mrs. BOXER. | thank my friend. He
is so right. Women are already at risk
for breast cancer. Forty-six thousand a
year die of it, and now we are going to
add to the risk and derail a rule that—
no matter how many times the Senator
asked me the question, | will come
back and tell you, no, there are no
final regulations in place for the x-ray
machines. There are no regulations.
There are regulations in place for ac-
creditation.

Mr. JOHNSTON. Will
yield for a question?

Mrs. BOXER. Yes.

Mr. HATCH. Will the Senator yield
for a unanimous-consent request?

Mrs. BOXER. Of course.

UNANIMOUS-CONSENT AGREEMENT

Mr. HATCH. | would like to resolve
this.

Mr. President, | ask unanimous con-
sent that amendments numbered 1524
and 1525 be withdrawn.

Mrs. BOXER. Reserving the right to
object.

Mr. HATCH. This is agreed to by both
sides. We are going to give you a sepa-
rate vote.

The PRESIDING OFFICER.
objection?

the Senator

Is there
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Mrs. BOXER. Reserving my right to
object.

The PRESIDING OFFICER. Is there
objection to the Senator’s request?

Mrs. BOXER. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mrs. BOXER. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. If the Senator will pro-
pound the unanimous-consent request,
I think we are ready.

Mr. HATCH. | ask unanimous consent
that amendments 1524 and 1525 be with-
drawn.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

So, the amendments (Nos. 1524 and
1525) were withdrawn.

UNANIMOUS-CONSENT AGREEMENT

Mr. HATCH. Mr. President, | will
soon send an amendment to the desk
and ask for its immediate consider-
ation.

I ask unanimous consent that no
other amendments be in order, that a
vote occur on the amendment at 5:05
p.m., with the time equally divided in
the usual form.

The PRESIDING OFFICER.
objection?

Mrs. BOXER. Reserving the right to
object. I want to make sure that before
the vote on the Boxer-Murray-Mikulski
amendment there be 1 minute on either
side.

Mr. HATCH. If we hurry, we have al-
most 8 minutes.

Mrs. BOXER. | want to make sure
that there is a little time on each side.

Is there

Is there

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. HATCH. Mr. President, | ask

unanimous consent that following the
vote Senator BOXER be recognized to
offer an amendment, the text of which
is amendment No. 1524, and that no
amendments be in order to the Boxer
amendment, and a vote occur imme-
diately after 1 minute for Senator
BOXER and 1 minute for Senator HATCH,
without any intervening action or de-
bate on the Boxer amendment.

Mr. JOHNSTON. Reserving the right
to object, and I shall not, | have had a
conversation with the Senator from
Utah and the Senator from Oklahoma
about whether we would be able to ac-
cept the other pending amendment,
which is the Superfund amendment, ac-
cept that by unanimous consent. Do we
know whether we can do that at this
time?

Mr. HATCH. | am not prepared to do
that at this time. But we will certainly
look at that.

Mr. JOHNSTON. | say to my col-
leagues that | think that is in the
works. That is, | have requested that
we be able to do that. And so | hope
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after the vote on the Boxer amend-
ment, we would be able to accept that
by unanimous consent. | would assume
that no one on our side would object.
But | would like to get that notice out
just in case.

Mr. HATCH. Certainly.

The PRESIDING OFFICER. Is there
objection to the unanimous-consent re-
quest?

Without objection, it is so ordered.

AMENDMENT NO. 1531 TO AMENDMENT NO. 1487

Mr. HATCH. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Utah [Mr. HATCH] pro-
poses an amendment numbered 1531 to
amendment No. 1487.

Mr. HATCH. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in the amend-
ment, add the following: It is the sense of the
Senate that nothing in this Act is intended
to delay the timely promulgation of any reg-
ulations that would meet a human health or
safety threat, including any rules that would
reduce illness or mortality from the follow-
ing: heart disease, cancer, stroke, chronic
obstructive lung diseases, pneumonia and in-
fluenza, diabetes mellitus, human
immunodeficiency virus infection, or water
or food borne pathogens, polio, tuberculosis,
measles, viral hepatitis, syphilis, or all other
infectious and parasitic diseases.

Mr. HATCH. Mr. President, |1 ask
unanimous consent that no further
amendments re: exemptions for mam-
mography be in order during the pend-
ency of S. 343.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

Mrs. BOXER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. If I can be clear about
the order. The Senator from California
has 5 minutes and the Senator from
Utah has 5 minutes, is that correct? |
want to make that clear. Or is the floor
open to whoever seeks recognition?

The PRESIDING OFFICER. The time
between now and 5:05 is evenly divided
between the two Senators, which
means the Senator has about 3% min-
utes.

Mrs. BOXER. Thank you very much,
Mr. President.

I have no objection to voting for the
sense-of-the-Senate resolution offered
by Senator DoLE. That is fine. It has
nothing to do with my amendment,
however, which gets to the issue of
mammography. | hope Senators, in a
bipartisan spirit, will support both.

There is nothing wrong whatsoever
with Senator DOLE’s amendment. It is
just that, for the last, let us see, about
3 hours he intended for it to substitute
for the BoxER-Murray-Mikulski
amendment which, to this Senator,
made no sense, and to many other Sen-
ators, it made no sense.

The

Is there
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I am not going to yield to anybody
because | only have 2¥> minutes. | hope
that Senators are listening to this de-
bate. It has been clearly demonstrated
via the fact that if we do not pass the
Boxer-Murray amendment, we are
playing Russian roulette with women’s
lives. Let me tell you why. In October,
a rule is going to go on the books that
sets standards for mammography. It is
carrying out a law that passed in 1992.

This is not fun and games. This is
about breast cancer that is going to
strike one out of every nine women in
this Chamber. The most painful situa-
tion is one where a woman was told her
mammogram was fine, only to find out
the technician could not read it or the
machine was faulty and she has to un-
dergo the most radical kind of therapy.

So my friends can argue about line 6
and line 2 and sunset clauses and all
the rest. If Members care about this,
Members vote yes. Play it safe for the
women of this country and do not gam-
ble. The rule that is about to come out
is a rule that will make it far safer.
Why on God’s green Earth do we want
to derail that? To score a political
point?

Think again. The American people
are catching on to this debate. This is
a back-door assault on a bill that was
passed in 1992 by Republicans and
Democrats alike. But rather than re-
peal sections of it, we are making it so
hard that the rule to carry it out will
never go into place.

The first day a Senator’s wife comes
down with breast cancer and it was
missed on a mammogram, we will be on
the floor changing this bill.

Mr. President, 46,000 women every
year die of this disease. We have talked
about our moms, our grandmothers,
our sisters, and our daughters. What
about the fathers and sons and the
grandfathers? It affects each and every
American, just as when a man gets
prostate cancer and is taken away from
the family.

If ever there was a time to pull to-
gether as Senators for both parties,
this is it. Why do we have to fight over
everything around here?

Ms. MIKULSKI. Mr. President, | rise
today to join my colleague, Senator
BOXER, in offering this amendment
that protects the public health by en-
suring the continued implementation
of mammography quality rules.

As the original coauthor of the Mam-
mography Quality Standards Act, | was
especially proud when this act was
adopted in 1992. The Mammography
Quality Standards Act requires all fa-
cilities providing mammography to be
accredited and certified. This is ex-
tremely important in our efforts to de-
tect breast cancer early when treat-
ment is available and less invasive.

For the past year, the mammography
quality standards have been reviewed
by a Mammography Advisory Commit-
tee. It is my understanding that the
FDA is now prepared to move forward
with the publishing of these rules in
October.
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The women of America have waited
since October 1992 for these mammog-
raphy quality standards to be imple-
mented. A delay at this time will re-
sult in needless deaths and disability
by women who are tested by facilities
and equipment not meeting Federal,
uniform quality standards for mam-
mography.

We are so close in getting these final
rules for mammography quality stand-
ards approved. We must ensure that
the mammogram women receive is of
the highest quality possible.

I urge immediate passage of this
amendment.

Mr. COHEN. Mr. President, I am
pleased to sponsor this important
amendment to ensure that regulations
providing for quality standards in
mammography screening are fully im-
plemented as swiftly as possible.

Despite promising scientific advances
in the treatment and diagnosis of
breast cancer, this disease remains a
major health threat to millions of
American women. Breast cancer is the
second leading cause of death among
women. Last year alone, it is estimated
by the National Cancer Institute that
over 182,000 new cases of breast cancer
were diagnosed and more than 46,000
women in the United States died as a
result of this devastating disease.

This disease often strikes women in
the prime of their lives and, as women
get older, the odds of developing breast
cancer steadily increase. One in eight
women will develop breast cancer at
some point in their lives. With statis-
tics this sober, nearly every family will
be directly affected by this disease.

In 1992, | cosponsored the Mammog-
raphy Quality Standards Assurance
Act because | knew of the critical im-
portance of accurate breast cancer
screening. Mammograms are among
the most difficult tests to perform. If
images are not clear or if tests are im-
properly read, cancers can be missed,
leading to delayed treatment and pre-
mature death.

Prior to the adoption of this act,
only a patchwork of Federal State, and
voluntary standards existed for mam-
mography. Women could not be assured
that their mammograms were properly
administered, interpreted or commu-
nicated to them or their physicians.

In absence of a cure, mammography
and the early detection of breast can-
cer is still the most effective weapon
women have to fight this increasingly
common—and often fatal—disease.

Currently, the FDA has in place in-
terim rules for the Mammography
Quality Assurance Act which establish
national standards to ensure the safety
and accuracy of breast cancer screen-
ing procedures. However, the final pro-
posed regulations are not expected
until this October. While the interim
regulations are enforceable and have
established rules for accreditation, cer-
tification and annual inspection, it is
crucial that we do not delay in full im-
plementation of final regulations.

I am aware that there are questions
as to whether S. 343 would have any ef-
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fect on the implementation of these
standards, but | believe that it is criti-
cally important to be absolutely sure
that these regulations are not derailed,
or delayed. The mammography stand-
ards were passed nearly 3 years ago and
we must move forward on this impor-
tant women’s health issue.

The proposed final regulations fur-
ther ensure the safety of mammog-
raphy in significant ways. They specify
performance standards for x-rays, de-
velop procedures for examining women
with breast implants and standardize
requirements on medical records and
mammography reports. Each of these
reforms are essential to ensuring that
all mammography done in this country
is as reliable as possible.

Early detection of breast cancer will
save countless lives. The Mammog-
raphy Quality Standards Assurance
Act ensures that women get the best
possible breast cancer screening and
that they will have the best chance of
treating their cancer once diagnosed.

We owe it to each family touched by
this devastating disease that these
critical standards be exempted from
any additional regulatory delays and
that they become effective before more
precious lives are lost to breast cancer.

The PRESIDING OFFICER (Mr.
ABRAHAM). All time has expired.
Mr. HATCH. Mr. President, | think

this is important, and | am glad to
have an opportunity to get the points
on the record.

| have to say again that interim reg-
ulations are by definition final. Per-
haps the new, proposed regulations will
be here in October; we have been as-
sured by those on the other side that
this is so.

But | have to keep point out that
these interim regulations do have the
full force and effect of law.

This particular debate is filled with
misrepresentations. Nevertheless, |
still think it is an important debate
and | am glad to have an opportunity
to get some key points on the record.

Mammography is an important tool
in our effort to fight a dread disease
which now affects an estimated one in
nine women.

I believe we should do all we can to
protect against breast cancer. | am one
of the original sponsors to help to
write one bill that does this. | am the
sponsor of a bill last year to require
that another breast cancer screening
tool, self-examination, be taught at all
federally funded health clinics. My
record in this area is clear.

But whether or not we want to fight
breast cancer is not the point of this
debate. Of course, we all want to fight
breast cancer, and all other cancers for
that matter.

The point is that there are regula-
tions in effect to implement the Mam-
mography Quality Standards Act. They
were promulgated in December 1993, 1%
years ago.

Nothing | have heard in this Chamber
changes that or has convinced me a
new proposed regulation under MQSA,
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would make a significant improvement
in the health of women who might get
breast cancer.

Nevertheless, in the spirit of moving
the larger debate along and recognizing
that by the administration’s own pub-
lished estimate, it is likely new rules
from MQSA would not be subject to the
cost-benefit analysis of this bill, I, per-
sonally, am willing to accept this
amendment.

If this amendment is necessary to
give America’s women peace of mind, |
think it should go forward, even
though 1, personally, believe it is not
needed.

I do have to underscore again that
this bill addresses the mammography
situation. It addresses the E. coli. If a
rulemaking meets the bill’s thresholds,
there still can be exemptions for health
emergencies or even health threats. It
is hard to believe that the administra-
tion would not consider the possibility
of meat contamination or increased ex-
posure to breast cancer threats to pub-
lic health.

Our bill allows those exemptions as |
have cited before.

I personally resent the representa-
tions that have been made on the floor
in this regard. It is important that
members read the language of the bill;
perhaps they have not.

The Glenn bill does not allow such
exemptions. We put a lot of effort to
make sure we take care of these prob-
lems.

I am frustrated because we are under-
going untold hours on the floor just,
for the most part, so that political
points can be made.

I think it is time to start working on
the heart of this bill. If there are major
problems in this bill that really need to
be corrected, we should address them.

I hate to say this, but | have been
working in good faith to try to accom-
modate the other side, to try to work
on this problem and get this matter re-
solved, and make sure that they are
happy with these provisions.

I am concerned because | perceive
that we are continuing to get amend-
ments which are permutations of issues
which have already been resolved, such
as the impact of the bill on the ability
of Federal agencies to address public
health problems.

One has to conclude that the purpose
of all this is to drag out the debate.
That is fine.

My personal recommendation is that
we should vote for both amendments
and get this past us and move on from
there. We need to start working on the
bill, rather than all these amendments
that really do not deserve to see the
light of day because we have taken
care of them in the bill.

I do not see how anybody can dis-
agree with that.

Mr. President, | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

CONGRESSIONAL RECORD —SENATE

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk called the roll.

Mr. FORD. | announce that the Sen-
ator from New Mexico [Mr. BINGAMAN]
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 99,
nays 0, as follows:

[Rollcall Vote No. 304 Leg.]

The

YEAS—99
Abraham Feinstein Lugar
Akaka Ford Mack
Ashcroft Frist McCain
Baucus Glenn McConnell
Bennett Gorton Mikulski
Biden Graham Moseley-Braun
Bond Gramm Moynihan
Boxer Grams Murkowski
Bradley Grassley Murray
Breaux Gregg Nickles
Brown Harkin Nunn
Bryan Hatch Packwood
Bumpers Hatfield Pell
Burns Heflin Pressler
Byrd Helms Pryor
Campbell Hollings Reid
Chafee Hutchison Robb
Coats Inhofe Rockefeller
Cochran Inouye Roth
Cohen Jeffords Santorum
Conrad Johnston Sarbanes
Coverdell Kassebaum Shelby
Craig Kempthorne Simon
D’Amato Kennedy Simpson
Daschle Kerrey Smith
DeWine Kerry Snowe
Dodd Kohl Specter
Dole Kyl Stevens
Domenici Lautenberg Thomas
Dorgan Leahy Thompson
Exon Levin Thurmond
Faircloth Lieberman Warner
Feingold Lott Wellstone
NOT VOTING—1
Bingaman
So the amendment (No. 1531) was
agreed to.

Mr. HATCH. Mr. President, | move to
reconsider the vote by which the
amendment was agreed to.

Mr. ROBB. | move to lay that motion
on the table.

The motion to lay on the table was

agreed to.
The PRESIDING OFFICER. The
Chair recognizes the Senator from

California.
AMENDMENT NO. 1532 TO AMENDMENT NO. 1487
(Purpose: To protect public health by ensur-
ing the continued implementation of mam-
mography quality rules)

Mrs. BOXER. Mr. President, | call up
my amendment which is at the desk,
and | ask for its immediate consider-
ation.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from California [Mrs. BOXER],
for herself, Mrs. MURRAY, Ms. MIKULSKI, Mr.
LAUTENBERG, Mr. BRADLEY, Mrs. FEINSTEIN,
Mr. DORGAN, Mr. KENNEDY, Mr. REID, Mr.
BUMPERS, Mr. BIDEN, Mr. LEAHY, Ms.
MOSELEY-BRAUN, and Mr. DASCHLE, proposes
an amendment numbered 1532.

On page 19, strike the period and insert the
following: *‘; or (xiii) a rule intended to im-
plement section 354 of the Public Health
Service Act (42 U.S.C. 263b) (as added by sec-
tion 2 of the Mammography Quality Stand-
ards Act of 1992).”".

The

S9873

Mrs. BOXER. Mr. President, | ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mrs. BOXER. Mr. President, | believe
under a previous order | have 60 sec-
onds to present the amendment.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. FORD. Mr. President, may we
have order? The Senator deserves to be
heard.

Mr. President, we are not in order.
Mr. President, | make a point of order
that the Senate is not in order.

The PRESIDING OFFICER. The Sen-
ate will come to order.

Mrs. BOXER. Mr. President, the
amendment that is before the Senate
would exempt the new mammogram
rules from this bill. When you vote on
the Boxer-Murray-Mikulski amend-
ment, | ask you to think about your
mother, your sister, your daughter,
your granddaughter, and cast a vote
that will assure them the best chance
to survive breast cancer. And the best
chance to survive breast cancer is to
have the best equipment run by the
best personnel.

That is what these rules are all
about. We do not want to derail those
rules because, otherwise, the cancer
could be missed. And all of us know too
many cases where tragedy has ensued.
The better standards that are being
proposed in the rule that will come out
in October will absolutely be derailed
because they came out after the April
date that is specified in this bill.

So without the Boxer-Murray-Mikul-
ski amendment, and so many other
good Senators who are on it, we will
derail safe mammograms.

Please vote aye and join with the Na-
tional Breast Cancer Coalition in sup-
port of mammography quality stand-
ards.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. | am going to rec-
ommend that everybody in the Cham-
ber vote for this amendment, but I
have to say this is another 3- or 4-hour
expenditure of time that did not have
to occur.

The administration, by its own offi-
cial publication, said only 10 weeks ago
that the anticipated costs of imple-
menting the Mammography Quality
Standards Act of 1993, a bill that 1|
helped to write, would be about $33 mil-
lion.

Now we are told up to $97 million, al-
though the administration has not pro-
vided us with any details on that cost
estimate or why it has changed so dra-
matically in 10 short weeks. But in any
case, $97 million is still $3 million less
than the threshold of this bill and
could be made even less if the adminis-
tration so desired.

On the other hand, | do think we
should vote for it, because it may give
some peace to some people who do not
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understand this matter is already cov-
ered.

I continue to believe that our bill
would not engender the ill effects the
other side believes.

However, breast cancer is a serious,
serious problem, and | would not want
to create any feelings in that commu-
nity that the Congress does not take
the problem seriously. Because we do.

So | think that we should vote for
the Boxer amendment, and then move
on.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment. The yeas and nays have been
have been ordered. The clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. FORD. | announce that the Sen-
ator from New Mexico [Mr. BINGAMAN]
is necessarily absent.

The result was announced—yeas 99,
nays 0, as follows:

[Rollcall Vote No. 305 Leg.]

YEAS—99
Abraham Feinstein Lugar
Akaka Ford Mack
Ashcroft Frist McCain
Baucus Glenn McConnell
Bennett Gorton Mikulski
Biden Graham Moseley-Braun
Bond Gramm Moynihan
Boxer Grams Murkowski
Bradley Grassley Murray
Breaux Gregg Nickles
Brown Harkin Nunn
Bryan Hatch Packwood
Bumpers Hatfield Pell
Burns Heflin Pressler
Byrd Helms Pryor
Campbell Hollings Reid
Chafee Hutchison Robb
Coats Inhofe Rockefeller
Cochran Inouye Roth
Cohen Jeffords Santorum
Conrad Johnston Sarbanes
Coverdell Kassebaum Shelby
Craig Kempthorne Simon
D’Amato Kennedy Simpson
Daschle Kerrey Smith
DeWine Kerry Snowe
Dodd Kohl Specter
Dole Kyl Stevens
Domenici Lautenberg Thomas
Dorgan Leahy Thompson
Exon Levin Thurmond
Faircloth Lieberman Warner
Feingold Lott Wellstone
NOT VOTING—1
Bingaman
So the amendment (No. 1532) was
agreed to.

Mr. JOHNSTON. I move to reconsider
the vote by which the amendment was
agreed to.

Mrs. BOXER. | move to lay that mo-
tion on the table.

So the motion to lay on the table was
agreed to.

Mr. JOHNSTON. What is the pending
business?

AMENDMENT NO. 1517
PRESIDING OFFICER. The
the Johnston

The
pending business is
amendment No. 1517.

Mr. SMITH. Mr. President, as the
chairman of the Senate Subcommittee
on Superfund Waste Control and Risk
Assessment, and as a member of the
Governmental Affairs Committee, |
have been closely following the
progress of the pending regulatory re-
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form legislation, S. 343, as it pertains
to Superfund. | believe this is an im-
portant bill, and | think it makes a sig-
nificant improvement in modernizing
an outdated regulatory system.

I have to admit that | have some con-
cerns about Superfund being specifi-
cally targeted for reform in this legis-
lation. Before | outline these concerns,
however, | think it is important to rec-
ognize how we have gotten to this
point.

Everyone in this Chamber can agree
that our Nation’s system of environ-
mental regulations has had its suc-
cesses: Americans are breathing clean-
er air, and drinking cleaner water
today than they did a generation ago.
Nonetheless, there is uniform consen-
sus that the Superfund program, how-
ever well intended, is not living up to
its promises. Over the last 14 years we
have spent over $30 billion dollars on
this program, yet today, we have com-
pleted the cleanup at only 70 of the
more than 1,300 sites on the national
priorities list. Clearly we can and must
do a better job of cleaning up these
sites.

Beginning this past January, | con-
ducted a series of 7 hearings and re-
ceived testimony from more than 60
witnesses in an effort to formally in-
corporate a wide variety of views on
the issue of Superfund reform. In addi-
tion, Congressman MIKE OXLEY, the
chairman of the House Subcommittee
on Commerce, Trade and Hazardous
Materials, and I met with numerous
groups in candid, off-the-record meet-
ings. Participants included: environ-
mental groups, potentially responsible
parties, representatives of the environ-
mental justice movement, State and
local governments, the Environmental
Protection Agency, the Department of
Defense, the Department of Energy,
the Department of Interior, think
tanks, and insurance companies.

After taking the time to digest and
analyze the information provided by
these groups, | released, on June 28,
1995, a Superfund reform outline which
is a comprehensive effort to radically
reform the Superfund program. At this
time, | ask that a copy of my proposal
be entered in the RECORD after my
statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Based on comments | have received
in response to this proposal, | plan on
quickly moving to draft a Superfund
reauthorization measure that will be
available later this summer. | have
pledged to the majority leader, Senator
DoLE, that this legislation will be
available for full Senate consideration
and final passage later this year.

This past Monday, | visited a variety
of Superfund sites in New Hampshire.
One of these sites, the Coakley Landfill
in North Hampton, NH, involved the
cleanup of a former landfill site. After
10 years of study, the Environmental
Protection Agency determined that in
addition to capping the site, it wants
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to require the construction of a $10-
million-dollar groundwater pump and
treat system. The EPA is insisting on
this remedy even though there are no
pathways to human exposure, and even
though the pollutant could be ad-
dressed in the same amount of time
through natural attention. All of the
potentially responsible parties, the
State of New Hampshire, and the local
communities have agreed that this ex-
pensive system in not necessary. None-
theless, the EPA is continuing to go
forward.

I can understand the impatience of
my colleagues in dealing with this fre-
quently onerous program, and | can ap-
preciate their desire that Superfund be
addressed in this legislation. Frankly,
in light of its past record, the
Superfund program is the poster child
for regulatory reform. Nonetheless,
given the fact that my subcommittee
has been working diligently to quickly
develop legislation on this issue, | be-
lieve that this matter should be ad-
dressed in the context of a comprehen-
sive Superfund reauthorization bill,
rather than in S. 343. For this reason, |
am asking my Republican colleagues
to join me in supporting the Baucus
amendment.

I want to make something perfectly
clear. Although 1| would prefer that
these issues be dealt with in the con-
text of a Superfund reauthorization
measure, | agree in spirit with the
changes included in this legislation.
The fact is that all too frequently the
Superfund program ignores common
sense principles when dealing with
toxic waste cleanups.

I believe that risk assessment and
benefit-cost analysis should be utilized
in determining how and when we will
be cleaning up these toxic waste sites.
While | think it is appropriate that
this language not be included in the
regulatory reform legislation, 1 want
to make it very clear that the use of
appropriate risk assessment and bene-
fit-cost analysis will be part of a com-
prehensive Superfund reform measure.

EXHIBIT 1
SUPERFUND REFORM OUTLINE

(Introduction from Senator Bob Smith)

The Superfund program has had its suc-
cesses. It is not, however, a successful pro-
gram. When seeking input on the future of
hazardous waste cleanup in the United
States, | held no preconceived notions about
what would or would not work. | believed
that every legitimate idea had a place on the
table, and was guided by one important
premise: the Superfund program is in need of
dramatic reform. My goal has been—and will
continue to be—to solicit input and support
from all interested parties to achieve that
reform.

Creation of this document was an open
process. The Subcommittee on Superfund,
Waste Control, and Risk Assessment, which |
chair, held 7 hearings and received testimony
from more than 60 witnesses in an effort to
formally incorporate a wide variety of views
on the issue of Superfund reform. In addi-
tion, Congressman Mike Oxley, the Chair-
man of the House Subcommittee on Com-
merce, Trade, and Hazardous Materials, and
I met with numerous groups in candid, off-
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the-record meetings. Participants included:
environmental groups, potentially respon-
sible parties, representatives of the environ-
mental justice movement, state and local
governments, the Environmental Protection
Agency, the Department of Defense, the De-
partment of Energy, the Department of Inte-
rior, think tanks, and insurance companies.
I also solicited the input of all members of
the subcommittee, Chairman John Chafee,
Ranking Member Max Baucus, and the Ma-
jority Leader.

The release of this Superfund Reform Out-
line is a natural extension of that process.
The purpose of the document is to solicit ad-
ditional constructive comments, ideas and
criticisms that can be used during the bill-
drafting process. The document is divided
into three parts. Section | provides a brief
history of the Superfund program, beginning
with its inception in 1980 and continuing
through to present day. Section Il explains
the principles that were used to guide the de-
velopment of the reform measures. Section
111 provides a detailed summary of my rec-
ommended proposals.

The legislative proposals contained in Sec-
tion Il are intended to serve as the building
blocks for a comprehensive reform of the
Superfund program. They are not intended
to be all inclusive, and no signal, either posi-
tive or negative, is intended if any item has
been omitted from the outline. It is plausible
that the final version of a comprehensive
Superfund reform program may not precisely
mirror all of the elements contained in this
document.

I would appreciate that any specific com-
ments on this plan be provided in writing.
These comments should include your name,
address and phone number, and should be
forwarded no later than July 10, 1995, to:

Jeff Merrifield, Counsel, Subcommittee on
Superfund, Waste Control and Risk Assess-
ment, Hart Senate Office Building, Washing-
ton, DC 20510.

The Superfund program must be trans-
formed into a more responsive, efficient and
fair system for cleaning up hazardous waste
sites and returning them to productive use. |
believe this document provides a blueprint
for reaching that goal. | look forward to re-
ceiving your input.

SECTION I—BRIEF HISTORY

The Comprehensive Environmental Re-
sponse, Compensation and Liability Act
(““CERCLA”), also known as ‘‘Superfund”,
was passed and signed into law during the
post-election session of Congress in 1980. The
Superfund program was intended to enhance
the federal government’s ability to compel
parties responsible for causing contamina-
tion at sites such as Love Canal, New York,
and the ‘“Valley of the Drums’ in Kentucky,
to either clean up the contamination or re-
imburse EPA for the costs of doing so.

The cleanup program that Congress en-
acted was premised on the principle that the
“‘polluter pays,” through a system of strict,
retroactive, joint and several liability. If
those responsible for site contamination (po-
tentially responsible parties or “PRPs”)
could not be found, or were unable to pay,
EPA could use a special Trust Fund (hence
the term “‘Superfund’) to pay for the cost of
cleaning up these sites. This ‘“‘Superfund”
was funded through taxes on the chemical
and petroleum industries. Superfund was fur-
ther amended in 1986 when Congress enacted
the Superfund Amendments and Reauthor-
ization Act of 1986 (‘“SARA’). SARA ex-
tended and expanded the Superfund taxes
and authorized expenditures of $8.5 billion
through December 31, 1991.

Although the Superfund program has
achieved some successes, there is widespread
agreement that the program is troubled.
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When CERCLA was enacted, it was expected
that only a few hundred sites would need to
be cleaned up and that the program would
require relatively modest funding. Both of
these expectations have proven to be inac-
curate. Currently, there are over 1,300 sites
on the Superfund list (known as the National
Priorities List or ‘““NPL’’), and during the
last few years, EPA has been adding an aver-
age of approximately 30-40 new sites per year
to the NPL. To date, the construction of
long-term cleanup remedies have been com-
pleted at fewer than 300 contaminated sites.

As the magnitude of the problem has in-
creased, the projected cost of the program
has risen accordingly. Congress originally
set aside $1.6 billion for NPL cleanups when
it created the Trust Fund in 1980. Six years
later, Congress increased the amount in the
Fund to $8.5 billion. In 1990, Congress added
another $5.1 billion. Overall, it is estimated
that the total amount of money spent on
Superfund since 1980, including the settle-
ment costs of PRP’s, is in excess of $25-$30
billion.

Given these problems, the Superfund pro-
gram has been widely criticized, primarily
on the following four major grounds: (1) the
liability system is unfair and has resulted in
excessive litigation and other transaction
costs, diverting attention and money from
site cleanup; (2) the cumbersome and often
overly prescriptive remedy selection process
has delayed clean up actions and driven up
cleanup costs; (3) states and local citizens do
not have the ability to fully participate in
the selection and implementation of appro-
priate remedies; and (4) the stigma of being
listed as a Superfund site often creates eco-
nomic disincentives for the redevelopment
and reuse of contaminated properties.

SECTION 1I—GUIDING PRINCIPLES

Community Empowerment.—The citizens
who are most adversely impacted by the
cleanup of hazardous waste sites near their
homes should be empowered with a greater
role in the decisionmaking process and an in-
creased responsibility in helping to select
the remedial action that will protect human
health and the environment, foster rapid
economic redevelopment, and promote expe-
dited restoration of natural resources.

Enhanced State Role.—The states have de-
veloped an extensive and sophisticated level
of expertise in addressing the problems of
hazardous waste contamination outside of
the Superfund program. Reform of Superfund
should recognize this level of expertise, and
should endeavor, to the greatest extent pos-
sible, to empower the states to assume the
lead role in the Superfund process. An en-
hanced state role recognizes that the states
have a much greater day-to-day involvement
with their citizenry and are in a better posi-
tion to respond to the needs and desires of
the affected communities.

Sensible Cleanup Standards.—The goal of
protecting human health and the environ-
ment must remain at the forefront of any
Superfund reauthorization measure. None-
theless, sensible Superfund reform efforts
recognize that our ability to clean up some
sites is constrained by both a technical in-
ability to provide permanent solutions, as
well as a limitation on national financial re-
source. Cleanup decisions should be premised
on a careful analysis of the potential risks to
human health and the environment, as well
as a logical balancing of financial expendi-
tures on remedy selection.

Establish Fairer Liability Requirements.—
When Superfund was originally adopted in
1980, its primary purpose was to clean up
hazardous waste sites that threatened
human health and the environment. The
adoption of retroactive liability to pay for
this program has unfairly penalized a num-
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ber of individuals and corporations that dis-
posed of hazardous materials in compliance
with then existing federal and state environ-
mental laws. In addition, this liability sys-
tem created an incentive for litigation which
has resulted in slower cleanups and more
money going to lawyers. The reform of the
Superfund should not only strive to lessen
incentives for litigation, but it should also
result in a greater percentage of money
being dedicated towards cleaning up sites.

Restoring Natural Resources.—The sole
purpose of natural resource damages is to
provide for the rapid restoration and replace-
ment of significant natural resources that
have been damaged by contact with hazard-
ous materials. Financial compensation from
persons who caused these damages should be
used solely for the purpose of restoring or re-
placing these resources, and should not serve
as a means of seeking retribution or punitive
damages from potentially responsible par-
ties.

Expedited Economic Reuse.—Although the
original purpose of Superfund was to provide
for the quick cleanup of hazardous waste
sites, the Superfund cleanup process has re-
sulted in delayed site cleanups, economic un-
certainty for affected communities, and a
disincentive for industry to redevelop so
called “brownfield sites.” Reform of
Superfund should provide incentives for the
voluntary cleanup of industrial sites and the
expedited reutilization of urban areas to pro-
mote rapid economic redevelopment and
reuse.

The Future of Superfund.—Superfund was
originally intended to be a temporary pro-
gram lasting for only a short period of time.
A comprehensive reform of Superfund should
result in meeting that goal. Over the next
few years, this program should be targeted
towards completing the cleanup of the
Superfund sites remaining on the list, sig-
nificantly reducing the federal involvement,
and allowing states to take the primary role
in the cleanup of our nation’s hazardous
waste sites. While the Environmental Pro-
tection Agency should continue to be in-
volved in the emergency removal program
and research and development efforts, the
eventual elimination of the national prior-
ities list should result in a system where the
states, and not the federal government, de-
termine the speed, method and order that
hazardous waste sites will be cleaned up.

SECTION 111—PROPOSED REFORMS

1. Community Response Organizations (CROs)

A. Creation of CROs.—Under this title, the
Environmental Protection Agency (‘“EPA”)
or applicable state (see state role below) will
provide for the establishment of community
response organizations (‘“CROs’’) to provide
direct, regular and meaningful consultation
throughout the response action process.
CROs shall be established whenever: (1) the
EPA or the applicable state determines that
such a group will be helpful in the cleanup
process; (2) when the local government re-
quests such an organization; (3) when 50 citi-
zens, or at least 20 percent of the population
of a locality in which the national priorities
list (““NPL"’) facility is located, petition for
a CRO; or (4) when a representative group of
potentially responsible parties (“‘PRPs’) re-
quest establishment of a CRO.

B. CRO Activities.—CROs should comprise
a broad cross-section of the community, and
its duties should include: (1) serving as a
forum to assist in gathering and transmit-
ting community concerns to the EPA, states,
PRPs and other Agencies on a variety of is-
sues related to facility remediation, includ-
ing facility health studies, potential reme-
dial alternatives, and the selection and im-
plementation of remedial and removal action
and land use; and (2) serve as a resource for
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transmitting site information back to the
community. CROs shall be the preferred re-
cipients of any technical assistance grant
(*“TAG”), and in addition, can receive admin-
istrative assistance from the EPA and the
States.

C. CRO Participants.—A CRO shall have a
membership not to exceed 20 persons, who
shall serve without pay. The EPA or applica-
ble state will solicit, accept nominations and
select the members of the CRO. The makeup
of the CRO shall represent a broad cross sec-
tion of the local community, including per-
sons who are or historically have been ad-
versely affected by facility contamination in
their community. Local residents shall com-
prise no less than 50 percent of the total
membership of the CRO. Membership on the
CRO will represent the following groups:

1. persons residing or owning residential
property near the facility or persons who
may be directly affected by releases from the
facility. At least one person in this group
shall represent the TAG recipient if such a
grant has been awarded prior to the forma-
tion of a CRO;

2. members of the local community who,
although not residing or owning property
near the facility, may be potentially affected
by releases from the facility;

3. members of the local medical commu-
nity and/or public health officials;

4. representatives of local Indian tribes or
local Indian communities;

5. local representatives of citizen, environ-
mental, or public interest groups with mem-
bers residing in the community;

6. local government which may include
pertinent city or county governments;

7. workers employed at the facility during
facility operations;

8. facility owners;

9. representatives of potentially respon-
sible parties, who represent, wherever prac-
ticable, a balance of PRP interests; and

10. members of the local business commu-
nity.

2. Enhancing the Role of States

A. Empowering the States to List and
Delist Sites.—Section 105 would be modified
to provide the states with sole authority to
veto the addition of any site that the EPA
proposes to add to the National Priorities
List. States would also be given the author-
ity, with the concurrence of the PRPs, to
have sites taken off the NPL to be managed
under existing Resource Conservation and
Recovery Act (‘*‘RCRA”) authorities.

B. State Delegation for NPL Sites.—States
would have the option of receiving delega-
tion for the cleanup of NPL sites on either a
site-by-site or statewide basis. Under this
provision, states would request the delega-
tion of all NPL sites within their state, or
they could select specific sites on a site-by-
site basis, or the state could choose to as-
sume delegation of no sites.

States that choose to take NPL sites under
this delegation plan, would be required to
utilize federal liability and remedy selection
procedures.

States that currently have authorization
for a corrective action program under RCRA,
could submit a self-certificate of competence
to the EPA. Such certificate shall specify
whether the state seeks site-by-site or state-
wide delegation. The EPA would be required
to grant automatic certification of these
state programs.

States that do not have RCRA corrective
action authority would certify that they
have the financial and personnel resources,
organization and expertise for carrying out
the implementation of the program. Within
90 days of the submission of the state certifi-
cation, the EPA would be required to review
the certification and determine if the state’s
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proposal was sufficient to run a delegated
program. At the end of 90 days, if the EPA
failed to state an objection to the state cer-
tification proposal, the delegation would
automatically take effect.

C. Sole State Control of Delegated Sites.—
Once a state receives its certification from
the EPA, the state will have the exclusive
authority for implementing and enforcing
the federal Superfund program. Delegated
states would have the sole authority for im-
plementing the program, including, but not
limited to, remedy selection, enforcement,
as well as activities under CERCLA sections
104, 106 and 107. The EPA’s periodic review of
the state programs shall be limited to audit-
ing the state’s use of program funds and a
narrow ability to decertify states that fail to
materially conduct enforcement and cleanup
activities.

D. State Remedy Selection.—States that
are delegated Superfund authority would be
required to apply cleanup standards consist-
ent with the federal Superfund program. Any
state with a delegated program could apply
cleanup standards more stringent than those
required under the federal program, however,
the state would be required to bear the addi-
tional costs of such remedies rather than the
Trust Fund or the PRPs.

E. Non-Superfund Sites.—The states would
be authorized to conduct cleanup activities
for all facilities that are not on the
Superfund list. This would include, with the
exception of the 90 sites added under this
proposal, all of the sites which are currently
on the Comprehensive Environmental Re-
sponse, Compensation, and Liability Infor-
mation System (““CERCLIS”) list.

F. Voluntary Cleanup Programs.—In addi-
tion to delegated authorities outlined above,
state could also seek expedited EPA ap-
proval of state voluntary response programs.
Under this provision, a state would be able
to establish voluntary cleanups at hazardous
waste sites with the exception of the follow-
ing: (1) portions of NPL sites for which a
ROD has been issued; (2) portions of sites
where RCRA subtitle C plans have been sub-
mitted and closure requirements have been
specified in a plan or permit; (3) portions of
sites where corrective action permits or or-
ders have been issued, modified, or amended
to require specific corrective measures pur-
suant to RCRA sections 3004 or 3008; (4) por-
tions of sites controlled by or to be remedi-
ated by, a department agency, or instrumen-
tality of the executive branch of the federal
government; or (5) portions of a site where
assistance for response activities may be ob-
tained pursuant to subtitle I of RCRA from
the Leaking Underground Storage Tank
Trust Fund.

G. State Assistance Grants.—An appro-
priate level of assistance grants should be
provided to the states over a 3 year period to
build and enhance state Superfund program
capabilities. Additional block-grant funding
shall also be provided for voluntary and non-
CERCLA cleanups that are administered and
conducted by the states.

3. National Priorities List

A. Flexible Cap.—Amend Section 105 to
provide that the EPA would be allowed to
add a total of thirty (30) new sites to the
NPL each year for three (3) years following
passage of the bill. The EPA would be re-
quired to determine and prioritize, on a na-
tional basis, which 90 sites present the great-
est threat to human health and the environ-
ment. These sites would be added to the NPL
only upon concurrence from the associated
state (see State Role below).

B. Sunset Provision.—Three years from the
enactment of this legislation, the EPA would
not be authorized to add any additional sites
to the NPL. At the completion of cleanup at
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sites remaining on the capped NPL, the EPA
authority shall be limited of providing a na-
tional emergency response capability, con-
ducting research and development, providing
technical assistance, and conducting over-
sight of grant programs to the states.

C. Expedited Delisting.—Amend Section
105 to provide that sites shall be delisted
once the construction of the selected remedy
is certified as complete. An informal rule-
making shall be completed 90 days after the
passage of the act outlining the process
through which expedited delisting shall take
place. If the implemented remedy includes
institutional or engineering controls, then
the EPA or the applicable state should con-
duct a review of the site every 5 years.
Delisting shall in no way relieve the EPA or
the applicable state regulators from con-
ducting ongoing cleanup activities, monitor-
ing or post-cleanup operations and mainte-
nance requirements.

4. Remedy Selection

A. Enhanced Cleanup Flexibility.—Amend
section 121(b) to eliminate the preferences
for permanence and treatment in selecting a
remedy at Superfund sites. The EPA shall be
directed to consider all options for address-
ing contamination at a site including, con-
tainment, treatment, institutional controls,
natural attenuation, or a combination of
these alternatives, and select the remedy
that protects human health and the environ-
ment at the lowest cost. The remedy selected
shall recognize the limitations of currently
available technology.

Interim containment and remediation
shall be used at sites where no current tech-
nology is available to remediate sites to the
containment levels necessary to protect
human health and the environment. Interim
remedies shall be preferred where: (1) other
treatment remedies are available only at a
disproportionate cost; (2) innovative treat-
ment technologies will be available within a
‘“‘reasonable time’” (3-5 years); and (3) the
threat can be contained during the interim
time period. The EPA or the applicable state
shall review the interim containment plan
every five years after the date of construc-
tion to determine if a continued threat to
human health the environment warrants a
modification of the interim containment
remedy.

B. Revise the ARAR Mandate.—Amend sec-
tion 121(d) to eliminate the requirement that
remedial actions must meet applicable, rel-
evant and appropriate requirements
(““ARARs”). Instead, allow the EPA and the
applicable states to utilize remedies that are
more responsive to the specific site condi-
tions and risks.

C. Protection of Human Health.—Amend
section 121 to specify that selective remedies
should be protective of human health and
the environment. Remedies shall be judged
to be protective of the environment if they
(1) protect against significant risks to eco-
logical resources which are necessary to the
sustainability of a significant or valuable
ecosystem and (2) do not interfere with a
sustainable functional ecosystem that is
consistent with the targeted land use. The
objective is protection of human health and
the environment from realistic and signifi-
cant risks through cost-effective and cost-ef-
fective remedies.

D. Requiring an Unbiased Risk Based Anal-
ysis.—Amend section 121 to require that
risk-based decisionmaking be utilized to: (1)
identify the principal elements of potential
risk posed by the site, and any cumulative
effects posted by adjacent NPL sites; (2) ana-
lyze the relative health and environmental
benefits of alternative remedies and (3) dem-
onstrate that the approved remedy will pro-
tect human health and environment in light
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of the actual or planned future use of the
land and water resources. The tools that the
EPA or applicable state would be required to
utilize in making this risk assessment would
include:

1. actual or plausible exposure pathways
based on actual or planned future use of the
land and water resources (industrial, com-
mercial, residential, etc.);

2. site-specific data shall be used in pref-
erence to default assumptions; and

3. where site-specific data are unavailable,
utilize an acceptable range and distribution
of realistic and plausible default assump-
tions regarding actual or likely human expo-
sures and site-specific conditions, instead of
high-end or worst case assumptions.

E. Planning for Future Land and Water
Use.—Amend section 121(b)(1) to require EPA
or the applicable state to quantify the actual
or planned future use of the contaminated
land and water resources based on a mix of
several factors including: (1) previous use of
the landholdings; (2) site analysis and sur-
rounding land use patterns; (3) current zon-
ing requirements and projected future land
uses; and (4) input from CROs, elected mu-
nicipal and county officials, local planning
and zoning authorities, facility owners and
potentially responsible parties. The EPA or
the applicable state shall then utilize the
balancing factors listed below in selecting a
remedy:

F. Reasonable Remedy Selection.—Amend
section 121(b)(1) to require the EPA or the
applicable state to select the most effective
remedy that protects human health and the
environment, unless the remedy is tech-
nically infeasible or the incremental costs
are not reasonably related to the incremen-
tal benefits. The following balancing factors
should be utilized in determining the most
sensible, cost effective remedy:

1. the effectiveness of the remedy to pro-
tect human health and the environment;

2. reliability of the remedy to protect
human health and the environment over the
long-term;

3. any short-term risks posed by implemen-
tation of the remedy to the affected commu-
nity, and to remediation workers;

4. the relative implementability and tech-
nical feasibility of the remedy; and

5. acceptability of the remedy to the af-
fected community.

G. Establishing Reasonable Groundwater
Cleanup Strategies.—Section 121 should be
amended to require that remedy selection
for groundwater should include a consider-
ation of the current and future use of the re-
source, including both the nature and timing
of uses. The remedy selection should con-
sider a range of possible remedies including
pump and treat, point of use treatment, con-
tainment and natural attenuation. The ap-
plication of the possible remedies shall be
weighed against the balancing factors out-
lined in section F (above) to determine the
most cost effective remedy that protects
human health and the environment that is
not technically infeasible or where the incre-
mental costs are not reasonably related to
the incremental benefits. The type and tim-
ing of the resource use, technical feasibility
and reasonableness of cost shall also be con-
sidered where the contamination threatens
uncontaminated, usable groundwater.

H. Enhancing Emergency Response.—
Amend section 104 to increase the duration
of Emergency Response actions to 24
months, and increase the authorized cap to
$4 million per site. Provide increased flexi-
bility to emergency response managers to
conduct removal and cleanup activities be-
yond the currently authorized level, where
such action may significantly reduce or
eliminate the necessity for further remedial
activities at such a site.
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I. Reviewing Past Remedy Decisions.—At
sites where a record of decision (““ROD’’) has
not been signed, the EPA or the applicable
state shall apply the remedy cleanup provi-
sions contained within this bill. At sites
where a ROD has been signed, but where con-
struction has not begun, the EPA, the appli-
cable state or the PRP can request a review
of the ROD to determine if the remedy re-
form changes contained within the bill would
result in a lower cost remedy that protects
human health and the environment than the
one being proposed. At sites where construc-
tion has begun, or where construction has
been completed, the EPA or applicable state
may conduct and implement a modification
of the ROD where the EPA or applicable
state or the RPR can demonstrate that the
changes in remedy selection contained in the
bill would result in a total life cycle cost re-
duction of at least 10 percent. Under no cir-
cumstances could a review of a ROD result in
the selection of more costly remedies, nor
would there be any reimbursement for past
costs. Appropriate limitations would be
placed on this review process to limit the po-
tential for additional litigation.

5. Liability Standards

A. Repeal Retroactive Liability for Pre-
1981 Disposal.—Amend section 107 to provide
that no person shall be held liable for the re-
moval or response costs related to hazardous
substance disposal at non-federal NPL sites
that occurred prior to December 11, 1980.
Such costs shall be paid from the Hazardous
Substance Superfund (‘“the Fund”). For
those sites where disposal occurred both
prior to and after December 11, 1980, the fund
would utilize an independent allocator who
would apportion the liability for this pre-
and post-1980 disposal. Such allocator would
also determine the proportionate level of li-
ability for post-1980 disposal as is described
below. Retroactive liability repeal would not
apply to federal liability that occurred at
nonfederal facility NPL sites. This retro-
active repeal program would include a mech-
anism to ensure that PRPs remain on the
site to conduct the cleanup program.

The fund would also assume the costs of
any ongoing operations and maintenance
costs (““O&M) for the proportionate level of
pre-1981 disposal activities. The independent
allocation process mentioned earlier would
also determine the level of pre- and post-1980
liability for ongoing O&M for any facilities
that were in construction or had completed
construction prior to the passage of this act.

The fund would also assume that propor-
tionate level of liability for pre-1981 disposal
activities at those facilities where construc-
tion was underway at the time of the act,
but where the payment for that construction
had not been completed. In addition, the
fund shall reimburse PRPs for construction
payments made after June 15, 1995, where
such activity was incurred to address pre-
1981 liability. At PRP led sites, the PRP
shall remain responsible for conducting
cleanup activities, but shall be reimbursed
from the fund consistent with the principles
outlined above.

B. Proportionate Liability for Post-1980
Disposal.—Section 107 would be amended to
create a proportionate liability scheme for
removal costs, response costs and NRD at
non-federal facilities at which hazardous
substances were released. Such propor-
tionate liability system would utilize an
independent allocator that would determine
the appropriate level of liability of each
party currently liable under section 107(a) of
the existing law.

No person shall be held liable for more
than the share of removal, response or natu-
ral resource damage (‘‘NRD’’) costs attrib-
utable to that person’s conduct. In determin-
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ing the person’s proportionate share of li-
ability, the following factors shall be consid-
ered: (1) the amount of hazardous substances
contributed by each party; (2) the toxicity of
the hazardous substances involved; (3) the
mobility the materials; (4) the degree of in-
volvement of each party in the generation,
transportation, treatment, storage, or dis-
posal of the hazardous substances; (5) the de-
gree of care exercised, taking into account
the hazards posed by the material; (6) the de-
gree of cooperation with federal, state and
local officials; and (7) any other equitable
factors as the allocator determines are ap-
propriate.

At non-federal sites, the fund shall pay the
costs of ‘““orphan shares,”” which shall be de-
fined to include the shares attributed to
bankrupt or dissolved parties, as well as
shares that cannot be attributed to any
party due to insufficient proof. Any PRP un-
willing to pay its allocated share can be sued
by EPA for all unrecovered costs at the site,
including any orphan shares and de micromis
shares. Thus, non-settlors may be held liable
for the orphan shares and de micromis shares
in addition to their own shares. Settling par-
ties would receive complete contribution
protection.

C. De Micromis Disposal Exclusion.—
Amend section 107 to provide an exception
from liability for certain parties who ar-
ranged for, or accepted for, disposal, treat-
ment, or transport of municipal solid waste
which contained not more than 110 gallons of
liquid materials containing hazardous waste,
or not more than 200 pounds of solid mate-
rials containing hazardous waste.

D. Lender Liability.—Amend CERCLA to
limit the liability of lenders or lessors that:
acquire property through foreclosure; hold a
security interest in the property; hold prop-
erty as a lessor pursuant to an extension of
credit; or exercise financial control pursuant
to the terms of an extension of credit. This
section would limit the lenders potential li-
ability to the gain in property value result-
ing from another party’s response action to
a release or threatened release. A lender
would still be liable if it had caused the dam-
age, release or threat.

1. Fiduciary Activities.—The liability of fi-
duciaries would be limited to the excess of
the assets held in the fiduciary capacity that
are available for indemnity. Nonetheless, fi-
duciaries may be held liable for failure to ex-
ercise due care which causes or contributes
to the release of hazardous materials. In ad-
dition, a fiduciary could be held liable for
independent actions taken or ownership of
properties unrelated to their fiduciary ca-
pacity.

2. Owner Operator Definition.—Amend sec-
tion 101(20) Superfund to provide that the
term owner or operator does not include a
person who does not participate in manage-
ment but holds indicia of ownership to pro-
tect the security interests of others, nor does
it include a person who does not participate
in management of the facility prior to fore-
closure.

3. Participation in Management.—Amend
section 101(20) of Superfund to provide that
‘“‘participation in management’” means actu-
ally participating in the management or op-
eration affairs of a vessel or facility, and
does not include merely having the capacity
to influence, or the unexercised right to con-
trol, vessel of facility operations.

E. Response Action Contractor Liability.—
(““RACs’”) Amend section 119 of the Act to
provide a negligence standard for activities
undertaken by RACs. In addition, amend sec-
tion 101(2) to provide that ‘““‘owner and opera-
tor”” does not include in persons performing
on written contracts to provide response ac-
tion activities.
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F. Other Small Business Liability.—There
are a variety of other CERCLA liability con-
cerns that have been raised by small busi-
ness that have not been outlined in this leg-
islative specifications paper. Nonetheless,
such concerns are intended to be addressed
within the context of a comprehensive
CERCLA reform measure.

6. Federal Facilities

A. Enhanced State Delegation.—Qualified
states could be delegated CERCLA authority
at Federally owned or Federally operated fa-
cilities, consistent with certification re-
quirements described above.

Delegation would be contingent upon: (1)
states applying identical clean up standards
and processes at Federal sites as are applied
to non-Federal sites, (@3) allowing
uncontaminated or cleaned up parcels of
property to be reused as rapidly as possible,
and (©)) applying a definition of
uncontaminated property that includes prop-
erty where hazardous materials were stored
but not released.

The Department of Energy’s Defense Nu-
clear Facilities where the federal govern-
ment is the sole PRP would remain under
the jurisdiction of the EPA. In addition, a
limited number of Department of Defense
sites with exceedingly complex environ-
mental contamination would also remain
under the jurisdiction of the EPA.

A risk-based prioritization processes, con-
sistent with remedy selection criteria de-
scribed above, will be utilized to rank pro-
posed actions at federal facility operable
units. Existing Federal Facility Compliance
Agreements would be renegotiated based on
the identified priorities. These agreements
would form the basis by which federal facili-
ties would be regulated by the EPA or the
applicable states.

B. Clarifying Radionuclide Regulation.—A
minimum standard for radionuclides would
be established. Such standard would also ac-
count for naturally occurring radioactive
materials (‘“‘NORM”’).

C. Promoting Innovative Technology.—The
use of Federal facilities to encourage and
promote innovative cleanup technology that
can be used at Superfund sites would be au-
thorized. EPA would be required to develop
an expedited permitting process to collect
cost and performance data on new character-
ization, cleanup and waste management ap-
proaches.

7. Natural Resource Damages

A. Recoverable Damages.—Amend section
107 to provide that natural resource damages
shall only be recoverable for actual injury to
measurable, and ecologically significant
functions of the environment that were com-
mitted to allocated to public use at the time
of the conduct giving rise to the damage.
The recovery shall be limited to the reason-
able cost of restoring, rehabilitating or ac-
quiring a substitute or alternative resource
as well as the cost of assessing damages to
that resource. With the exception of direct
monetary damages resulting from a lost use
of the natural resource, there shall be no re-
covery for lost use or non-use damages.

B. Liability Cap.—Amend section 107 to
clarify that no natural resource damage li-
ability shall result from activities where the
release or releases of hazardous substances
occurred prior to 1980. Where the placement
of hazardous materials occurred prior to
1980, but where additional releases resulting
from that placement occurred after 1980, the
PRP shall be liable for post-1980 releases
with a total potential liability not to exceed
50 percent of the amount spent on remedial
action. Where the placement of materials oc-
curred both before and after 1980, and where
the release or releases of hazardous sub-
stances occurred after 1980, the total poten-
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tial liability of the PRP shall not exceed 75
percent of the amount spent on remedial ac-
tion. Where the placement and release of the
hazardous materials occurred wholly after
1980, the total potential liability of the PRP
shall not exceed 100 percent of the amount
spent on medial action.

C. Evidentiary Standard.—Amend section
107 to eliminate the rebuttable presumption
in favor of trustee assessments for any natu-
ral resource damages claim in excess of $2
million. For all claims in excess of $2 mil-
lion, the trustee shall establish all elements
of the NRD claim by a preponderance of the
evidence, which shall be reviewed de novo by
a court, upon petition of any party who is
potentially liable for NRD at the site.

D. Natural Recovery.—Amend section 107 to
require that trustees shall give equal consid-
eration to actions that promote the use of
natural recovery as an acceptable alter-
native to replicating the precise physical,
chemical, and biological properties of re-
sources prior to injury.

E. Cost Considerations.—Amend section 107
to require that restoration alternatives
should include a consideration of the most
cost effective method of achieving the res-
toration objective (i.e., the restoration, re-
placement or acquisition of ecologically sig-
nificant resource functions) and not solely
the replication of the resource.

F. Cleanup Consistency.—Amend section 107
to require that the NRD restoration stand-
ards and restoration alternatives selected by
a trustee shall not be duplicative of, or in-
consistent with, actions undertaken pursu-
ant to sections 104, 106 and 121 of the act. In
addition, trustees should be involved early in
the remedy selection process to ensure con-
sistency between resource restoration and
cleanup activities.

G. Double Recovery.—Amend section 107(f)
to provide that there shall be no recovery for
NRD under Section 107 if compensation has
already been provided pursuant to CERCLA
or any other federal or state law.

Mr. JOHNSTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Louisiana, [Mr. JOHNSTON] is
recognized.

Mr. JOHNSTON. | ask unanimous
consent that the pending amendment
be agreed to and that a motion to re-
consider be laid on the table.

The PRESIDING OFFICER.
objection?

The Senator from New Mexico.

Mr. JOHNSTON. Was that reached,
Mr. President?

The PRESIDING OFFICER. Does the
Senator from New Mexico object?

Mr. DOLE. No.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the amendment (No. 1517) was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. MCcCAIN. Mr. President, | ask
unanimous consent to address the Sen-
ate as in morning business for 10 min-
utes.

The PRESIDING OFFICER.
objection?

Mr. LAUTENBERG. Reserving the
right to object.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. | would ask the
Senator from Arizona how long he
would like to take. We have an amend-
ment that is pending.

Is there

Is there
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Mr. McCAIN. If there is a pending
amendment and the managers are in-
terested in moving forward, | will with-
draw that unanimous-consent request,
if it is the will of the Senate.

Mr. DOMENICI. Mr. President, | un-
derstand there is no amendment pend-
ing; is that correct?

The PRESIDING OFFICER. That is
the Chair’s understanding.

Mr. LAUTENBERG. The
from New Mexico is right.

Mr. DOMENICI. Mr. President, | won-
der if the Senator will let me send an
amendment to the desk, and then I will
be glad to yield 10 minutes to him.

AMENDMENT NO. 1533 TO AMENDMENT NO. 1487
(Purpose: To facilitate small business in-

volvement in the regulatory development

process, and for other purposes)

Mr. DOMENICI. Mr. President, | send
an amendment to the desk on behalf of
myself, Senator BINGAMAN, and Sen-
ator BoND and ask for its immediate
consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Mexico [Mr. DOMEN-
ic1], for himself, Mr. BoND, and Mr. BINGA-
MAN, proposes an amendment numbered 1533
to amendment No. 1487.

Mr. DOMENICI. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘““‘Amend-
ments Submitted.”’)

Mr. JOHNSTON. Will the Senator
yield for a unanimous-consent request?

Mr. DOMENICI. Absolutely.

Mr. JOHNSTON. Mr. President, |
have cleared this request with Senator
LAUTENBERG and with Senator LOTT.

I ask unanimous consent that when
an amendment by Senator LAUTEN-
BERG, which deletes the language of the
toxic release inventory, is considered,
that there be 1 hour evenly divided;
that no second-degree amendments be
in order; and that there be a vote up or
down on the amendment.

The PRESIDING OFFICER.
objection?

Mr. NICKLES. | object.

The PRESIDING OFFICER. Objec-
tion has been heard.

Mr. DOMENICI addressed the Chair.

The PRESIDING OFFICER. The Sen-

Senator

The

Is there

ator from New Mexico still has the
floor.
Mr. DOMENICI. | yield to Senator

MCcCCAIN 10 minutes, if the Senate will
permit me to do that.

The PRESIDING OFFICER. Is there
objection?
Mr. DOMENICI. | ask unanimous

consent that | be permitted to yield 10
minutes, and when he finishes, the
floor be returned to the Senator from
New Mexico to debate the pending
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Arizona.
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Mr. GLENN. Will the Senator yield?

Mr. McCAIN. | have the floor. I will
be glad to yield.

Mr. GLENN. I want to ask a question
of Senator DoMENICI. Would he be will-
ing to enter into a time agreement?

Mr. DOLE. Will there be any second-
degree amendments on Domenici?

Mr. DOMENICI. Let me say to Sen-
ator LEVIN, this has nothing to do with
toxic matters, nothing to do with that
part.

Mr. DOLE. Mr. President, if the Sen-
ator from Arizona will yield to me a
moment, we would like to get a time
agreement on the Domenici amend-
ment and then whatever we work out
on the Lautenberg amendment. We
would like to have a window of oppor-
tunity from 7 until 8 where there will
be no votes. So if we can have one vote
before 7, and then any other votes will
be after 8 o’clock. Maybe we can work
that out during the 10 minutes.

Mr. BYRD. Will the Senator yield?

The PRESIDING OFFICER. The Sen-
ator from Arizona has the floor.

Mr. McCAIN. | will be glad to yield to
the Senator from West Virginia.

Mr. BYRD. | wanted to ask the dis-
tinguished majority leader why we
could not just work ahead and not have
a window of opportunity?

Mr. DOLE. You mean work right on
through?

Mr. BYRD. Yes.

Mr. DOLE. We will both be here.
That will be all right with me. | think
it is going to work out that way. | do
not know how much time the Senator
from New Jersey would want. If we
reach an agreement, | think it is going
to be about an hour on each amend-
ment. I am perfectly willing to con-
tinue to operate without any window,
but a number of my colleagues have ob-
ligations away from the Capitol. Obvi-
ously, the important thing is to finish
the bill. That is the most important
thing.

Mr. BYRD. Mr. President, will
distinguished majority leader yield?

Mr. McCAIN. | yield to the Senator.

Mr. BYRD. Without the time being
charged to the distinguished Senator
from Arizona, without his losing his
right to the floor.

I can understand the desire of Sen-
ators to have a window, but there are
some of us who understand that we
have to stay here. We do not have any
obligations away from the Hill. I have
a wife and my little dog, Billy, at
home. | would like to get home a little
more often a little earlier. These win-
dows of opportunities keep us here,
those of us who are willing to, they
keep us here in order to accommodate
a few who want to run hither, thither,
and yon, perhaps for good reason. But
it delays the rest of us from getting the
work done and getting home.

At the same time when we have these
windows of opportunities, who stays
around here and listens to the Senators
talk? This is a poor way to do business.
I do not say this critically of the ma-
jority leader, because | have been the

the
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leader on previous occasions. | just
hope we would not fall into a habit
here of having these windows of oppor-
tunities and keeping others here who
are willing to stay here and work and
get home and know what is being said
by Senators who take the floor for de-
bate.

Mr. DOLE. | appreciate the com-
ments of the Senator from West Vir-
ginia, my friend. | think someone said
2 hours would do. | said, no, an hour
should be adequate. Maybe that will
not happen. Obviously, the important
thing is to finish this bill. | think we
have made some progress here, hope-
fully, this afternoon. If we can have
time agreements, if they are less than
an hour, there will be less than an hour
window. | will work with the Senator
from West Virginia. My little dog,
Leader, misses me and your old dog
Billy, we have not gotten them to-
gether yet.

Mr. JOHNSTON. Mr. President, if the
leader will yield, Senator LAUTENBERG
has a request for a 1-hour time agree-
ment. That would be a good 1-hour win-
dow right there.

Mr. HATCH. Will Senator DOLE under
the same unanimous consent agree to
another comment? Will the leader
yield? We also have Senator FEINGOLD.
| just want to get it out so people know
how many possible votes we have. Sen-
ator FEINGOLD has an amendment. We
have a couple of other Senators who
may want to bring up amendments to-

night.

Mr. GLENN. Senator PRYOR has one
also.

Mr. PRYOR. Mr. President, | have
one.

The PRESIDING OFFICER. The Sen-
ator from Arizona has the floor.

Mr. HATCH. | just want everybody to
be aware.

Mr. DOLE. If the Senator from Ari-
zona will yield to me one additional
moment.

Mr. GLENN. Could | have 20 seconds
here? All of these agreements on who is
going to come up with whatever, all
the agreements on time are going to be
contingent on not having second-de-
gree amendments. | think we can work
out time agreements or an agreement
not to have second-degree amend-
ments.

Mr. DOLE. | cannot speak for any-
body on that. | do not have any amend-
ments. Others on either side may wish
to reserve that right. It is my under-
standing the other side cannot agree to
any vote before 7:15. Somebody on that
side must already be out the window.

So we would be happy to try to work
it out. We can have two votes at 8
o’clock. If we can get agreements on
the Domenici and Lautenberg amend-
ments, we can do it at 8 o’clock.

Mr. GLENN. Senator LAUTENBERG
can accept a time agreement, but not if
there is restriction on second-degrees.

Mr. DOLE. As | understand it, we
cannot give that assurance.

Mr. GLENN. OK. So there will not be
any time agreement.
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Mr. DOLE. What about Domenici, is
that subject to second-degree?

Mr. GLENN. We are still going
through Domenici to see what is in it.

Mr. DOLE. Why do we not let Sen-
ator McCAIN proceed? | think he has a
very important statement.

The PRESIDING OFFICER. The Sen-
ator from Arizona has the floor.

ATROCITIES IN BOSNIA

Mr. McCAIN. Mr. President, | do not
know how many of my colleagues saw
the picture on the front page of the
New York Times this morning. It is an
unusual and historic picture. When you
first look at it, all you see is a group of
refugees. If you look a little closer, you
will see men in military uniform.
Those men are part of what has been
called the U.N. Protection Force. They
are standing by observing men being
taken out of Srebrenica who are sus-
pected, by Bosnian Serb forces of “‘war
crimes,” young women being taken out
for purposes that | cannot describe, old
women and children who are starving
to death and being forced to walk un-
known distances.

Rather than describe it in my words,
let me just read:

In what has been a ritual of previous ‘“‘eth-
nic cleansing’”” campaigns by the Bosnian
Serbs to rid territories of Muslim popu-
lations, the Serbs who took Srebrenica sepa-
rated the military-age men from the refu-
gees and said they would be ‘“‘screened for
war crimes,” a United Nations spokesman
here said. The air was filled with anguished
cries as the Bosnian Serbs loaded the first
3,000 women, children and elderly . . .

Mr. President, we have gone from a
situation where the Europeans were
supposed to be protecting people to
now sitting by and watching atrocities
and war crimes being perpetrated be-
fore their very eyes. And they stand by
helpless. What could possibly be the ef-
fect throughout the world of scenes
such as this?

Mr. President, as Senator DOLE said
in his recent statement, it is over. It is
over, Mr. President.

“It was quite a horrifying scene,”
said Steven Oberreit of Doctors With-
out Borders. ‘““There was screaming and
crying and panic. They didn’t know
where they were being taken to.”

The refugees fled to Potocari on Tuesday
night after Bosnian Serb troops swept into
the town of Srebrenica, the heart of the
United Nations safe area . . .

Today, 1,500 Bosnian Serb troops, backed
by tanks . . . overran the base with no re-
sistance after they threatened to shell the
refugees and kill the Dutch peacekeepers
they were holding hostage if NATO war-
planes intervened.

Mr. President, we have crossed the
line from danger to humiliation. We
have crossed the line from attempts to
do the right thing to degradation and
dishonor.

Mr. President, we cannot allow this
to continue. And if events follow un-
checked, next will be the enclave of
Zepa, and then Gorazde, and next
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maybe even Sarajevo. Mr. President, it
is time they got out, and it is time we
helped them out, and it is time we help
the Bosnian Muslims defend them-
selves.

Mr. BIDEN. Will the Senator yield
for an observation?

Mr. McCAIN. Yes.

Mr. BIDEN. Mr. President, | am glad
to hear the Senator on the floor speak-
ing to this. Would the Senator ac-
knowledge what everybody forgets? |
know the Senator is angry about it, as
well. I want to remind everybody that
the reason why the U.N. observers are
there is that the United Nations went
in and disarmed—disarmed—not only
did we fail to allow the Bosnian Gov-
ernment to get arms, the arms that ex-
isted, we went into Srebrenica—the
United Nations did, with our support—
and disarmed the Bosnian Government,
disarmed the Muslims, disarmed the
Croats, in return for a promise that we
would protect them. And when, in fact,
it was clear and the Dutch were called
in for air strikes by NATO, Mr. Akashi
said no.

I want everybody to remember what
the Senator from Arizona is saying
here. Not only did we not protect, we
affirmatively—the United Nations and
the West—disarmed those safe areas,
took their weapons and said, ‘“‘“We
promise you in return that we will
keep the Serbs from the door.” But
they knocked on the door, knocked it
down, and there was nothing there for
them to defend themselves with.

Now, as the Senator from Arizona
said, they stand by and watch. And it is
not the fault of those Dutch blue hel-
mets. It is the fault of the contact
group. It is the fault of the West for
failing to intervene, at a minimum
with air power, significant air power.
But | think the Senator is absolutely
correct. This is an atrocity. We should
lift the embargo immediately and we
should make available what, under the
law, the President is allowed to do.

Two years ago, this Senate and Con-
gress passed a piece of legislation au-
thorizing the President, in his discre-
tion, to make available up to 50 million
dollars worth of weapons off the shelf
now for those people.

| stood in Tuzla the last time this
happened and watched trucks come
into Tuzla loaded with women and chil-
dren, and | thought they were celebrat-
ing when | first saw them because they
were holding up children in these dump
trucks above their heads. As they un-
loaded the dump trucks, | understood
why the children were being held above
their heads and held outside of the
dump truck. Do you know why, Mr.
President? Because when they opened
the gate and got out, there were three
children smothered to death in the bot-
tom of those 1995 versions of cattle cars
being dragged into Auschwitz. If these
were not Moslems, the world would be
reacting, just like if it were not Jews
in the thirties, the world would react.
Shame on the West.
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Mr. MCcCAIN. Mr. President, | ask
unanimous consent that | be granted
an additional 5 minutes.

The PRESIDING OFFICER (Mr. BEN-
NETT). Without objection, it is so or-
dered.

Mr. McCAIN. Mr. President, | appre-
ciate the emotion of my friend from
Delaware. | appreciate his compassion.
I think the challenge before us now is
to try to devise, working with the ad-
ministration, a way to end this tragedy
as quickly as possible for a minimum
loss of human life, recognizing at this
point that there are no good options.
There are no good options in Bosnia
today. What we need to do is choose
the least bad option if we expect to
stop this ongoing tragedy.

The reason | pointed out this picture
again—this is the first time, | think, in
history we have ever seen a picture of
people who are in uniform, designated
as peacekeepers, standing by and
watching people being ethnically
cleansed, mass rape, and, of course, the
arrest and probable torture of young
men. That is what the U.N. Protection
Force has been reduced to. That is
why, in my view, this was ill-conceived
and flawed from the beginning—be-
cause it was an attempt to keep peace
where there was no peace.

I wanted to give some facts as to how
bad the situation is. Let me point out
that | believe the United States should
be prepared to assist in the effort to
help remove the United Nations protec-
tion force and remove U.N. and allied
forces from Bosnia. | want to just lay
out the criteria. | hope at some time
we can have a significant debate and
discussion of this issue, possibly as
early as next week. But | want to lay
out the following criteria, because we
have to be clear.

The operation must be conducted
under U.S. or NATO command. It must
have a clear mission objective, preclud-
ing any danger of mission creep, and
the operational rules of engagement
must be established and approved by
NATO. Under no circumstances should
the United Nations be permitted to
participate in any way in the planning
or implementation of a withdrawal op-
eration. To allow any U.N. influence
would be to risk the same failed poli-
cies from which UNPROFOR so clearly
suffers. To allow U.N. participation in
command decisions would be to risk re-
peating the gutless refusal to destroy
Serb air defenses, a U.N. decision which
led to the shootdown of an American
F-16 last month.

Mr. President, the administration
has committed 25,000 U.S. forces as
part of an evacuation force. Once
again, we must recognize that we must
be willing to devote whatever forces in
support that are necessary to success-
fully complete the mission—an over-
whelming force to guarantee the safety
of our men and women in uniform and
those of our allies.

Finally, Mr. President, clear
warnings must be issued to all parties
involved in the Bosnian conflict.
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Should one American be injured or
killed while participating in a with-
drawal operation, the United States
will not hesitate to use its military
might to punish such aggression.

I would like to be specific. If the
Bosnian Serbs harm Americans while
this rescue operation is going on, | sug-
gest the most punishing air strikes
imaginable, and going as far away as
Belgrade, if necessary.

Mr. President, it is our obligation
morally to rescue the U.N. Protection
Forces. It is also our moral obligation
to do everything necessary to protect
the lives of our young men and women
who are involved in that operation, and
make the cost so extremely high that
we can guarantee to a significant de-
gree the safety of those men and
women.

Every day UNPROFOR stays, every
hostage that is taken, every attack on
the safe areas, every strategically inef-
fectual air strike and every sortie that
has no mission but returns safely to
base, creates the perception of a feeble
Western alliance.

Every day UNPROFOR is in place is
another day that the Bosnian Govern-
ment forces are precluded from pro-
tecting themselves against Serb ag-
gression. Remove UNPROFOR, lift the
arms embargo and allow the people of
Bosnia to fight for their future.

Unfortunately, harsh, cold, military
facts will resolve this conflict. One side
will prevail. | hope it is the lawful gov-
ernment of Bosnia. | find it very trou-
bling that we have interfered with
these realities to the benefit of the ag-
gressor, by imposing an arms embargo
on the victim. If we are unwilling to
commit American forces to defend
Bosnians, we cannot in good faith pre-
vent the Bosnians from defending
themselves.

I want to thank Senator DoLE for his
proposal on this issue. | hope that next
week we will take up this issue as soon
as possible. Every hour that we delay,
more innocent people will die. Every
hour that we delay, will mean more hu-
miliation and degradation of the Unit-
ed Nations and NATO. The repercus-
sions of this kind of dishonor will re-
verberate around the world. We must
bring it to a halt.

| appreciate the
colleagues.

Mr. DOLE. Mr. President, first let me
commend my colleague from Arizona
for his eloquent statement and my col-
league from Delaware, Senator BIDEN. |
certainly share the views they both ex-
pressed this evening.

This is a tragedy | do not believe we
will be able to measure for a long, long
time. It will have an impact on the
West for decades. | hope we can take up
the Bosnia resolution as early as next
Wednesday or Tuesday.

indulgence of my

COMPREHENSIVE REGULATORY
REFORM ACT
The Senate continued with the con-
sideration of the bill.
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Mr. DOLE. Mr. President, we are try-
ing to get some order so Members will
know precisely what will happen.

As | understand, Senator DOMENICI is
prepared to offer an amendment, and
he is prepared to enter into a time
agreement. That cannot be done until
Senator GLENN has an opportunity to
look at the amendment. We are not
certain whether or not there will be a
second-degree amendment.

I am advised that we can now deal
with the Lautenberg amendment with-
out a second-degree amendment, and it
will be 1 hour equally divided.

I ask unanimous consent when Sen-
ator LAUTENBERG offers his amend-
ment, No. 1535, that no amendments be
in order, that there be 1 hour for de-
bate to be equally divided in the usual
form, and when the Senate votes, the
vote occur on or in relation to the Lau-
tenberg amendment.

Mr. WARNER. Reserving the right to
object, | shall not object. Is it possible
we could set a precise time on the Lau-
tenberg vote?

Mr. DOLE. That is what we are try-
ing to work out. We will not take up
the Lautenberg amendment, | assume,
for another 20 minutes, so the vote will
not come until the end of that hour.

We hope we get an agreement on the
Domenici amendment, also on the
Feingold amendment, and also on an
amendment by Senator PRYOR.

We are looking at the Feingold
amendment. We did not have a copy of
Senator PRYOR’s amendment.

If we can start getting these agree-
ments, | can advise my colleagues
when we will have the vote.

Mr. DASCHLE. Mr. President, reserv-
ing the right to object, | guess | am not
clear.

The majority leader, then, would not
be prepared to set a time for the vote
on the Lautenberg amendment until we
know whether we can sequence more
amendments and determine from that
whether we might be able to sequence,
then, the votes following consideration
of all the amendments.

Mr. DOLE. That is correct. There
have been a couple of suggestions
made. One, that we can sequence four
or five amendments and have all the
votes tomorrow morning.

We would be here this evening debat-
ing the amendments, and those who
had other plans or just wanted to
frankly do something else, that they
would be free to do that this evening.
We would have votes tomorrow morn-
ing.

| think that is what we are trying to
put together. There are four amend-
ments we are aware of. | think the Sen-
ator from Texas, Senator HUTCHISON,
has an amendment. We are trying to
contact her.

I think fairly soon we will have the
Glenn amendment, the big amendment,
the substitute amendment, which | as-
sume will probably take some time to
debate on that.

Mr. KENNEDY. Mr. Leader, |
one on the OSHA provisions,

have
and |
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would be glad to enter into a time
limit tomorrow if we are sequencing. |
would be glad to be in touch with the
floor manager staff. We will make a
copy available.

Mr. LEVIN. Will the leader yield?

Mr. DOLE. | am happy to yield to the
Senator.

Mr. LEVIN. There are many amend-
ments that are outstanding. | just am
wondering whether or not the majority
leader was suggesting that there was
just that limited few amendments that
were still outstanding, because there
are many, many.

Mr. DOLE. | hope the number is not
too large. | know there are a number of
amendments.

Mr. PRYOR. If the distinguished ma-
jority leader would yield, 1 have an
amendment. | think it could possibly
even be accepted by both sides. | am
not certain.

Even if it has to be debated and voted
on, | would agree to 30 minutes time, 15
minutes equally divided, sometime to-
morrow, and no second-degree amend-
ments to be offered.

Mr. DOLE. As | understand, we have
a copy of that amendment, and | will
have Senator HATCH and Senator ROTH
look at it.

I would hope that even if we reach
some agreements that Members with
amendments would stay tonight and
try to dispose of those amendments.
They may be acceptable or reaching
some agreement, where we could have
the vote, if not tonight, sometime to-
morrow morning.

I think there is good-faith effort on
the part of the leaders to keep this bill
moving. | think we have gone over a
couple of large hurdles this afternoon.
If we can make some progress this
evening, even though there might not
be any votes after a certain point, we
could still stay here. The managers are
anxious to be here late tonight, to deal
with amendments.

Mr. DASCHLE. If the majority leader
would yield, would it not be in the in-
terest, for the benefit of those who are
waiting to offer amendments, to at
least provide a sequence? We have Sen-
ator DOMENICI prepared to go now, and
then Senator LAUTENBERG immediately
after that. If it would be appropriate
then for Senator FEINGOLD and Senator
PRYOR to follow Senator LAUTENBERG
—if we know the sequence perhaps we
could then—

Mr. DOLE. | make that request.

Mr. DOMENICI. Reserving the right
to object, what we intend to do is to
speak for 20 minutes on our side on this
Domenici amendment, giving your side
a chance to look at it.

We will yield the floor and then per-
mit going to Senator LAUTENBERG.
That hour will elapse and then by that
time your staff can have looked at
ours, we will come back to it and finish
it—whether it is 10 minutes, 20 min-
utes—and then of course you can go to
the next one.

So that is understood as the sequenc-
ing for the conclusion of the Domenici
amendment.
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Mr. DASCHLE. That was my under-
standing, that we were going to set
aside the Domenici amendment in
order to accommodate the other
amendments, and come back to the Do-
menici amendment after we had a
chance to look at it.

Mr. DOLE. Following the Pryor
amendment, the amendment by Sen-
ator HUTCHISON, an amendment on rea-
sonable reliance.

If 1 could renew that request, that
following the debate by Senator Do-
MENICI, 20 minutes, we then move to
the Lautenberg amendment, and after
completion of debate on the Lauten-
berg amendment, be followed by debate
on the Feingold amendment, to be fol-
lowed by debate on the Pryor amend-
ment, to be followed by debate on the
Hutchison amendment.

Mr. DASCHLE. If the majority leader
would yield, I am informed Senator
FEINGOLD has a second amendment
very similar in nature to the Pryor
amendment that he would be willing to
accept a short time agreement on, so if
we could put that on the list as well, |
think that could accommodate Senator
FEINGOLD.

Mr. DOLE. And that he would follow
the Hutchison amendment; is that all
right?

Mr. DASCHLE. That is correct.

Mr. JOHNSTON. Mr. President, re-
serving the right to object, were there
any—did this ask for no second degrees
on any of those amendments?

Mr. DOLE. Not at this point. We are
trying to get the sequence. If we can-
not agree on second degrees, that will
present a problem. We are at least try-
ing to sequence amendments so Sen-
ators will know when they may be ex-
pected to be here to offer their amend-
ments, and obviously we would like to
have additional amendments if any-
body has an amendment. The Senator
from Massachusetts will do his, | un-
derstand, tomorrow?

Mr. KENNEDY. | would prefer that.

The PRESIDING OFFICER. Is there
objection?

Mr. DOMENICI. Reserving the right
to object, technically you did not say
upon completion of Lautenberg we
would return to Domenici before we go
to the next amendment, and that
should be there.

Mr. DOLE. | thought I did.

Mr. DOMENICI. You did not.

Mr. DOLE. Did not. All right. | guess
I could not remember your name.

Mr. DOMENICI. It is pretty hard.

Mr. BYRD. Reserving the right to ob-
ject—I have no intention of objecting—
may | ask, is it the intention to vote
on all these amendments this evening?
As | understand it, we are only se-
quencing the amendments now. Some
of them may be played out on tomor-
row?

Mr. DOLE. That is correct. Some
may be accepted, as | understand it.
Some may need rollcall votes.

Mr. BYRD. And some might go over
to tomorrow.

Mr. DOLE. Some might go over. | am
not quite ready to announce that, but |
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agree with the Senator from West Vir-
ginia, we are going to take them up.
We can either vote as they come up or
we can stack the votes, if that is satis-
factory.

Mr. BYRD. Mr. President, | can un-
derstand the necessity for stacking a
few votes, but | would object to stack-
ing a great number of votes.

What do we mean by a great number?

Mr. DOLE. Right. | would say two or
three—that is a small number.

Mr. BYRD. Yes. | have no problem
with two or three. But | think we
ought not to stack a great number of
amendments.

Mr. DOLE. If we did, we would check
with the Senator from West Virginia
and provide for a little debate between
each.

Mr. BYRD. That is all right up to,
say, three.

Mr. DOLE. But if we decided to do
three this evening and the balance to-
morrow morning, would that be satis-
factory?

Mr. BYRD. | have no problem with
three votes. 1 hope we will stay here
and do them. But there are many of us
that sacrifice a great deal in order that
one or two Senators, on this side of the
aisle and on that side of the aisle, keep
an engagement off the Hill. The rest of
us are pinned down here waiting on ac-
tion. We sit here for an hour or 2 hours
before we get a vote.

I am not attempting to get in the
majority leader’s way or the minority
leader’s way. | am not attempting to
force my will on the Senate. But | am
one Senator who sits here and waits on
action that does not accommodate me
at this hour of the evening, to stack
votes, hold off votes, or to have a win-
dow. There are a lot of other Senators
here who would rather be home with
their spouses than to be sitting around
waiting on a window to expire so we
can get down to business to accommo-
date one or two Senators.

Mr. DOLE. | understand. |1 hope this
will work to everyone’s satisfaction.
We will keep that in mind.

Mr. BYRD. | thank the majority
leader.
Mr. NICKLES. Will the majority

leader yield?

Mr. DOLE. I will be happy to yield.

Mr. NICKLES. For the information of
my colleagues, | was the one who re-
quested that we stack the vote and
maybe several votes for tomorrow
morning. The reason | was doing that
is because a lot of us do have families
and would like to have dinner with
their families. | cannot do that tonight
because | am involved with some of
these amendments, so | am not speak-
ing for myself, but | know a lot of col-
leagues—some of our colleagues do not
live real close to the Hill, either. They
might live 20 miles away, so they can-
not really wait for 2 hours.

So it is my suggestion that we do as
many amendments as possible. Maybe
some of these amendments—we now
have an order for five amendments. It
may well be that we can accept two or

CONGRESSIONAL RECORD —SENATE

three of these amendments without
rollcall votes. In all likelihood, the
Lautenberg amendment will require a
vote. | am not sure about the Feingold
amendment or the Pryor amendment.
Maybe we can accept the Pryor amend-
ment.

I would like to see us make as much
progress as possible. We have a lot of
work to do. | also hope the majority
leader will say that this is not the end
of the work tonight.

I hope we plow ahead, because | know
people said they have amendments and
| know we are running out of days. So
I hope the leaders and the managers of
the bill will be willing to stay in and
work through as many amendments as
possible and stack whatever rollcalls
are necessary until possibly 9 o’clock
tomorrow morning.

Mr. JOHNSTON. Will the Senator
yield?

Mr. NICKLES. | will be happy to
yield.

Mr. DOLE. Let me respond. | do not
disagree with the Senator from Okla-
homa or anybody else. | think we all
have the same objective and that is to
try to finish the bill. As long as we are
moving. What we do not want to do is
sit around and wait for somebody to
come back from somewhere, so 80 of us
wait for 5 to come back. | have done
that before, as the Senator from West
Virginia has. But | think we have a se-
quence now and we have the people
here who will be here and be debating
these amendments. | think for the next
hour and a half, we are going to have
total debate without, probably, a single
quorum call. I think that should sat-
isfy everyone.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mr. DOLE. This is the late night, |
might add. Thursday is normally the
late night. We are going to continue.

Mr. JOHNSTON. | think we have a
good chance of being able to work out
some of these without a record vote.
We have some changes | think we can
work out with Senator DOMENICI and
then, at least from my standpoint, that
would probably not require a record
vote.

Senator PRYOR’s amendment does
not sound as though it would require a
record vote. At least, speaking for my-
self, it sounds reasonably non-
controversial.

Mr. PRYOR. Fine.

Mr. JOHNSTON. So you have—that is
five. If two of them do not require
record votes, that is a maximum of
three, and we could let our colleagues
go home and see their dog Billys.

Mr. DOLE. | think the best thing we
can do now is start the debate.

Mr. GLENN. Will the majority leader
yield for a question? As | understood
this, and so we straighten it out—I
checked with the Parliamentarian a
moment ago. | think there was a little
doubt as to the order here. As | under-
stood it, it was this: Domenici, 20 min-
utes; Lautenberg; back to Domenici,
then at the end of that; then Feingold,
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Pryor, Hutchison, back to Feingold
again, and Kennedy tomorrow prob-
ably; is that correct?

Mr. DASCHLE. That is correct.

Mr. DOLE. Unless we can finish this
evening. | think we will probably be on
it tomorrow.

The PRESIDING OFFICER. Is there
objection to the majority leader’s re-
quest? Hearing none, it is so ordered.

Under the previous order, the Sen-
ator from New Mexico is recognized.

The Senator from New Mexico.

Mr. DOMENICI. Mr. President, it is
my understanding | have 20 minutes to
be used as | see fit; is that correct?

The PRESIDING OFFICER. That is
correct.

AMENDMENT NO. 1533

Mr. DOMENICI. Mr. President, this
amendment is made up of two parts.
The second part is an amendment pro-
posed by the chairman of the Small
Business Committee, who is present on
the floor, Senator BonD. So | will try
to divide the time rather equally, using
10 minutes and yielding 10 to him—
maybe a little more on my end, in pro-
portion. There are more words in my
amendment than his, which probably
means | should talk a little longer.

I am glad the Senator finished. |
yielded 40 minutes ago, | thought, and
we would have already been finished
with me, but we got a lot of work done
so | am pleased to have yielded.

Mr. President, | sent this amendment
to the desk in behalf of Senator BINGA-
MAN, Senator BoND, and myself. | think
all of us have had experience in our
home States, in one way or another,
talking to a lot of small business peo-
ple, men and women, sometimes cou-
ples, and a lot of minority businesses
and a lot of women-owned businesses
that are small and startup.

Frankly, when it comes to regula-
tions, the most consistent complaint is
that the regulatory process never in-
volves small business until it is all fin-
ished and it is too late. They are not
around to make practical suggestions
to seek just some ordinary, common
sense in this process. Many regulations
take a long time from beginning to
end. As a matter of fact, some take 2
years, Mr. President, 2% years.

What we seek in the first part of this
amendment is precisely what the small
business people have told us, and told
this administration, that they des-
perately want. Last year, five agencies,
including the Small Business Adminis-
tration, EPA, and OSHA, held a forum
on regulatory reform. Let me quote
what they said:

. . the inability of small business owners
to comprehend overly complex regulations,
and those that are overlapping, inconsistent
and redundant.

They have indicated that:

The need for agency regulatory officials to
understand the nuances of the regulated in-
dustry [small businesses, women-owned busi-
nesses, minority businesses] and the compli-
ance constraints of small business.

The perceived existence of an adversarial
relationship between small business owners
and Federal agencies.
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All of these were statements made at
that forum that this administration
held with small business for small busi-
ness.

So let me read one more time:

The need for more small business involve-
ment in the regulatory development process,
particularly during the analytic, risk assess-
ment and preliminary drafting stages.

That is what they said was the para-
mount problem. It is in their own re-
port.

Mr. President, this amendment has a
lot of pages to it because, whenever
you start mentioning Federal agencies
and bureaucracies, you have to make
all kinds of references. Essentially this
would create a partnership, not an ad-
versarial, not a take-it-to-court, not a
mandatory situation, but would create
panels wherein small business would
become partners with the agency offi-
cials that are doing this work. So that
before the regulations are finalized,
they would have some input into what
the regulations have to say, whether
they are consistent, whether they are
too confounding, too complicated,
where they do not make sense. All of
that, in my opinion, should be part of a
well-run executive branch with ref-
erence to regulations that OSHA and
the EPA put out right now.

| just tried to construct a way to set
these panels into existence so that
they will be ongoing and each State
will have small business input within
their States through this process to get
small business input. It will be a small
number of businesses—just three.
There will be a group of bureaucrats or
agency people who move this along and
make sure that the input is given and
passed on where it should be. If it
works right, in our sovereign States a
few small business people become part
of an ongoing dialog regarding regula-
tions that, | think, be it utterly sim-
ple, could have a profound effect on
what currently is a very bad situation.

Who has not heard a small business
say that, ‘‘Government regulators
treat us like enemies’’? If you have not
heard it, you have not been among
them. If you have not heard them say,
“They do not care what we think,”” you
have not been among small business
people.

We are trying in a simple way to see
if in time we can get those kinds of
things wiped away from the scene as
far as the regulations, and that there
be more partnership-type exchange be-
tween those that create the jobs in
America, that pay the bills, and those
that attempt to regulate them and
their lives and their businesses some-
times in very wasteful and unreason-
able ways.

So, Mr. President, there may be room
to change some of the words to make it
very clear what we intended. We will
work with Senator JOHNSTON’s staff
and Senator GLENN’s staff. We have al-
ready talked at length with the chair-
man of Governmental Affairs, Senator
RoTH, and his staff. They tend to think
this is a good amendment and should
be adopted.
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Mr. President, almost all of the small
business owners | talked to—who are
the people who create almost all of the
jobs in my State—told me just how
smothering this explosion in regula-
tions has become.

Further, almost without exception,
these small business owners identified
the Occupational Safety and Health
Administration [OSHA] and the Envi-
ronmental Protection Agency [EPA] as
the two Federal agencies which pro-
mulgate the most unreasonable and
burdensome regulations.

Further, Mr. President, because a
great number of new businesses are
being started by women, some of the
most vocal critics of EPA’s and OSHA'’s
unreasonable regulations are women-
owned businesses.

I believe one of the biggest reasons
for these attitudes among America’s
small businessmen and women is that
they are just not adequately consulted
when regulations affecting them are
being proposed and promulgated.

I am not alone in this belief.

Last year five agencies—including
the Small Business Administration,
EPA, and OSHA—held a Small Busi-
ness Forum on Regulatory Reform.

Let me quote from the Administra-
tion’s own report summarizing the
principal concerns identified at the
forum:

The inability of small business owners to
comprehend overly complex regulations and
those that are overlapping, inconsistent and
redundant.

These panels will be responsible for
providing technical guidance for issues
impacting small businesses, such as ap-
plicability, compliance, consistency,
redundancy, readability, and any other
related concerns that may affect them.

These panels will then provide rec-
ommendations to the appropriate agen-
cy personnel responsible for developing
and drafting the relevant regulations.

The panels will be chaired by a senior
official of the agency and will include
staff responsible for development and
drafting of the regulation, a represent-
ative from OIRA, a member of the SBA
Advocate office, and up to three rep-
resentatives from small businesses es-
pecially affected.

The panel will have a total of 45 days
each to meet and develop recommenda-
tions before a rule is promulgated or
before a final rule is issued. Forty-five
days, in the context of rules that are
years in development, is not a delay.

In fact, these agencies know months
in advance that they will be preparing
these regulations. Sometime during
this period, the agencies can seek these
panels’ advice.

This will allow the actual small busi-
ness owners, or their representative as-
sociations, to have a voice in the mas-
sive regulatory process that affects
them so much.

Finally, this amendment will also
provide for a survey to be conducted on
regulations. This idea is analogous to
what the private sector routinely prac-
tices.
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A customer survey, contracted and
conducted with a private sector firm,
will sample a cross-section of the af-
fected small business community re-
sponsible for complying with the sam-
pled regulation.

I believe that this panel, working to-
gether so all viewpoints are rep-
resented, will be the crux of reason-
able, consistent and understandable
rulemaking.

Further, my amendment enjoys the
support of the National Federation of
Independent Business.

Also, | previously spoke of the Small
Business Advocacy Council which | set
up in my State.

Mr. President, | believe this amend-
ment will help reduce counter-
productive, unreasonable Federal regu-
lations at the same time it is helping
to foster the non-adversarial, coopera-
tive relationships that most agree is
long overdue between small businesses
and Federal agencies.

CONCLUSION

Mr. President, a second part of this
amendment would greatly aid small
businesses as they deal with these
seemingly endless Federal regulations.

For a further explanation of these
provisions, | would like to yield to my
good friend and chairman of the Small
Business Committee, Senator BOND.

Let me conclude that the National
Federation of Independent Businesses
wholeheartedly supports this amend-
ment as a bona fide effort to get small
business involved in a non-advocacy
manner but regular and ordinary in-
volvement in the preparation of regula-
tions that affect them.

I ask unanimous consent that the
letter from the National Federation of
Independent Businesses be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL FEDERATION OF
INDEPENDENT BUSINESS,
Washington, DC, July 12, 1995.
Hon. PETE DOMENICI,
U.S. Senate, Washington, DC.

DEAR SENATOR DOMENICI: On behalf of the
more than 600,000 members of the National
Federation of Independent Business (NFIB), |
am writing to express NFIB’s support for
your legislation, the Small Business Advo-
cacy Act, as an amendment to S. 343, along
with Senator Bond.

Small businesses have long been at a dis-
advantage in accessing the regulatory proc-
ess. They simply do not have the time or re-
sources to closely follow the Federal Reg-
ister and work with agencies to ensure that
regulations are not unnecessarily burden-
some. This issue is of such importance that
it was voted the number three recommenda-
tion in the recent White House Conference
on Small Business.

Your legislation provides a mechanism,
through its establishment of small business
review panels, to ensure that the small busi-
ness voice is heard as regulations are being
developed. As a result, regulators are more
likely to achieve their implementation goals
at a lower cost and with less burden on small
businesses.

Further, your legislation establishes a
small business and agriculture ombudsman
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in federal agencies where small business
owners can confidentially report on compli-
ance and enforcement proceedings. The om-
budsman can then issue findings and rec-
ommendations to improve enforcement ac-
tivities and ensure that regulations are un-
derstandable and reasonable for small busi-
nesses.

NFIB supports your efforts and will work
with you to enact your amendment.

Sincerely,
DONALD A. DANNER,
Vice President.

Mr. DOMENICI. | yield to my friend,
the chairman of the Small Business
Committee, Senator BOND.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. BOND. Mr. President, I am
pleased to join with my very distin-
guished colleague from New Mexico
and the other Senator from New Mex-
ico, Senator BINGAMAN, in offering this
amendment. | commend Senator Do-
MENICI for all of the work that he has
been doing on the very difficult budget
process, and for the great work he has
put in this early on this year.

He asked if I would join him to listen
to the small business people who had
come to him in New Mexico and who
wanted to share with us in Washington
the concerns they had about how the
Federal Government was making it far
more difficult for small businesses to
thrive and even to survive.

We had an excellent field hearing in
Albuquerque, NM, where we learned a
great deal about the concerns of small
businesses about excessive regulations
and excessive and abusive enforcement
tactics by Government agencies.

Here in Washington those might
seem like overused phrases. But out-
side the beltway, in the real world,
where the men and women of small
business are trying to earn a living for
themselves and their families, to cre-
ate jobs and to improve their commu-
nities, they are suffering real harm
from precisely those excessive regula-
tions and excessive and arbitrary en-
forcement.

We heard from Ms. Angela Atterbury,
owner of a small business in Albuquer-
que, NM. She told us of a small busi-
nessman who was a first-time offender
of an OSHA regulation and was fined
$8,000; no education or explanation,
just a fine, which almost put the man
out of business. She told us of a small
pest-control company transporting one
to two pints of pesticide who must
comply with the same regulations as a
large shipper of chemicals. And a can-
dymaker who cannot legibly print all
the information required by the FDA
on the candy bar wrapper.

You have to have a separate sheet of
paper attached to each candy bar to
get all the information on it.

We also heard from Mr. Gregg Anesi,
a small businessman from Farmington,
NM, who testified that too often there
is no practical recourse for a bad regu-
lation or a bad regulator.

This is something that we have heard
time and time again. Many, many
small businessmen and women have
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asked us, “What do you do if you are
small business and you cannot afford
to hire a hoard of lawyers, and you
cannot afford to carry on a battle with
an agency? You have somebody who
seems to be overstepping their author-
ity or misinterpreting regulations.
How do you get out of it?”’

This is really a crushing problem for
many small businesses who run head
on into the Federal Government and
feel like they have been hit by a truck.
And many, many more small business-
men who were literally drowning in the
flood of government regulations.

The Small Business Committee has
held field hearings in several other
States since that time, and the mes-
sage from small business owners at
each of these hearings is strikingly
similar. In my own State of Missouri, |
heard from Mr. Leon Hubbard, the
owner of a small homebuilding com-
pany in Blue Springs, MO. Mr. Hubbard
persuasively describes the dispropor-
tionately burdensome impact on a
company like his of regulatory paper-
work obligations. OSHA requires com-
panies like his to have files of Material
Safety Data Sheets for all hazardous
products on a home construction site,
in spite of the fact that most products
carry their own warning labels and de-
spite a 1992 OSHA study that indicated
less than 1 percent of all construction
fatalities resulted from chemical expo-
sure.

We know from other instances where
people have been hit by OSHA because
they did not have a safety material
data sheet on a bottle of Dove soap, the
kind that any of us may use in house-
hold cleaning activities. This is the
length to which some of them have
gone.

He also pointed out the unfairness of
OSHA'’s multiemployer work site pol-
icy. Arbitrary enforcement of this rule
makes builders like himself legally re-
sponsible for the safety practices of
employees of independent subcontrac-
tors working on the same job site even
though he might not have any direct
authority over the employees. This
means that one employer could be
cited for safety violations of another
employer.

Another piece of very compelling and
interesting testimony came from Mr.
James M. White, senior program direc-
tor for the Local Initiative Support
Corp. in Kansas City describe his frus-
trations with the problems created for
central city redevelopment by the un-
predictable enforcement of environ-
mental regulations. Mr. White is a sen-
ior program director for a national
non-profit organization funded by the
private sector to provide support to
community development corporations.
He testified about his personal involve-
ment in six proposed development
projects in central Kansas City where
the projected development costs were
escalated to excessive levels by uncer-
tainty over cleanup requirements
under environmental laws. The defen-
sive and over cautious approach taken
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by lenders and others as a result of in-
consistencies and uncertainties about
potential environmental liabilities dra-
matically increase project costs and re-
duce redevelopment opportunities.
Factories and jobs often are driven to
locate in distant suburbs rather than
in the central city where they would be
welcomed by thousands of job seekers.

As a result of our hearings, Senator
DoMENICI introduced S. 917, the Small
Business Advocacy Act—to give small
business a greater voice in develop-
ment of regulations of EPA and
OSHA—and | introduced S. 942—to give
small business a greater voice in deal-
ing with the enforcement of regula-
tions, to give small businesses who feel
they are being oppressed either by ex-
cessive regulations or by the enforce-
ment of them some place they can go,
some voice where they can be heard.

The amendment that Senator DOMEN-
ICI, Senator BINGAMAN, and | have pro-
posed draws on both bills to produce
what we think is a strong amendment
for small business.

The part of the amendment drawn
from S. 942 is designed to give small
businesses a place to voice complaints
about excessive, unfair or incompetent
enforcement of regulations, with the
knowledge that their voices for once
will be heard. The amendment sets up
regional small business and agricul-
tural ombudsmen through the Small
Business Administration’s offices
around the country to give small busi-
nesses assurance that their confiden-
tial complaints and comments will be
recorded and heard.

I cannot tell you how many times a
small businessperson has come up to
me and said, ‘“Man, this inspector from
OSHA was really tough on me, but I am
scared to death because if | complain
to his supervisor, I am going to get it
doubly bad the next time.”

Well, there ought to be some kind of
check, some kind of confidential proc-
ess in which he can place that com-
plaint. And if there are others like him
who are also being abused by that par-
ticular inspector, perhaps the ombuds-
man can do something about it.

The ombudsman also would coordi-
nate the activities of the volunteer
Small Business Regulatory Fairness
Boards, made up of small business peo-
ple from each region. The board would
be able to investigate and make rec-
ommendations about troublesome pat-
terns of enforcement activities. Any
small business subject to an inspection
or enforcement action would have the
chance to rate and critique the inspec-
tors or lawyers with whom they deal.

Now, they may not like them all, but
you can sure find out, when you listen
to the people who are subjected to the
inspections and the regulations, who
are the responsible officials and who
are the overly aggressive and exces-
sively burdensome and overbearing reg-
ulators.

In dealing with small businesses
today, too many times an agency
seems to assume that everyone is a vio-
lator of the rules, trying to get away
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with something. Many agencies do a
good job of fulfilling their legal man-
date while assisting small business, but
there are some that seem stuck in an
enforcement mentality where everyone
is presumed guilty until proven inno-
cent. That is not our system. That is
not the American way.

From your experience and mine, we
know that most people want to comply
with the law if they know what it is.
We still need sanctions. We still need
enforcement for those who willfully
refuse to do so. But let us not assume
that everyone wants to violate the law
and wants to overlook the require-
ments for safety, for health and other
legitimate regulatory purposes.

I think we ought to let small busi-
nesses compare their dealings with one
agency to dealings with another so
that the abusive agencies or agents can
be weeded out and exposed. Agencies
should be vying to see which can fulfill
their statutory mandate in ways that
help and empower small business to ac-
complish their purposes, whether it be
safety in the workplace or cleanliness
of the environment. The agencies
ought to be helping first the people in-
volved to do the job that they want
done and to do it properly.

We need direct feedback, and | think
the agencies need direct feedback from
small business women and men around
the country on how well regulators are
doing their job.

In my view, the Domenici amend-
ment will for the first time take the
fight outside the beltway and attack
the regulations and the agencies where
they impact people in their day-to-day
lives.

Now, most of my colleagues in this
body have received complaints. If you
have not heard thousands of those com-
plaints, you must not be listening be-
cause every day they come to Washing-
ton to tell the Members of Congress
how bad they are being treated. Let us
give them a chance to get a hearing
out in the area where they live to iden-
tify at the location where it is happen-
ing those agencies or representatives of
agencies who are overstepping their
boundaries.

Mr. President, last month the Presi-
dent told the White House conference
that he wants Government regulators
to stop treating small business men
and women as criminals and start
treating them as partners or cus-
tomers. | commend him for that, and |
believe this amendment will help to
make that goal a reality and bring
much needed relief to small businesses
across the country. | really hope the
President will follow through on his
speech to small business and join with
the National Federation of Independent
Businesses in supporting this amend-
ment.

I point out, since | am talking about
the conference, that this White House
Conference on Small Business which
just completed brought a lot of good
ideas and a lot of information to Wash-
ington, and the No. 3 priority which
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the small business delegates put on the
agenda was dealing with regulation and
paperwork. They had a vote of 1,398
who said the third priority should be
amending the Regulatory Flexibility
Act, making it applicable to all Fed-
eral agencies including IRS and DOD,
and including the following—and this I
note parenthetically, that the Dole
substitute, this measure under consid-
eration, does just that. It strengthens
the Regulatory Flexibility Act. It also
does the other following things set
forth in that priority listing:

A. Require cost-benefit analysis, scientific
benefit analysis and risk assessment on all
new regulations.

B. Grant judicial review of regulations,
providing courts the ability to stay harmful
and costly regulations and requiring agen-
cies to rewrite them.

C. Require small business representation
on policymaking commissions, Federal advi-
sory and other Federal commissions or
boards whose recommendations impact small
businesses. Input from small business rep-
resentatives should be required on future
legislation, policy development and
regulationmaking affecting small business.

The regulations go on, but | think
any of us who travel in our States and
listen to the small businesspeople will
agree that even if you were not fortu-
nate enough to attend the conference,
these are the concerns of small busi-
ness.

I believe the Domenici amendment
helps this excellent substitute that is
before us to address those needs.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from New Mexico has 2
minutes.

Mr. DOMENICI. Mr. President, | ask
unanimous consent that Senator COHEN
of Maine and Senator ABRAHAM of
Michigan be added as original cospon-
Sors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMENICI. | ask unanimous
consent there be printed in the RECORD
a letter from Angela Atterbury, of
Atterbury & Associates, who is the
chairperson of my Small Business Ad-
vocacy Council, expressing our entire
New Mexico Advocacy Council support
of this amendment.

There being no objection the letter
was ordered to be printed in the
RECORD, as follows:

ATTERBURY & ASSOCIATES, INC.,

For the past two years, the Small Business
Advocacy Council has worked to identify so-
lutions to regulatory issues which create un-
reasonable burdens for small business. Our
members, comprised of women and men
small business owners, currently are under-
represented in the regulatory process. By
providing a presence to small business people
on a regulatory review panel, Congress would
level the playing field toward small business,
which often can not absorb the costs or the
time required to understand the language of
existing regulations.

This is what small business wants—an op-
portunity to act in an advisory capacity and
work together with agencies. This would
help refute what is seen by small business as
the agencies’ adversarial position toward
them. It would provide a much-needed dose
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of reality by those of us who live our day-to-
day lives outside the Beltway to those who
live within its confines, in terms of applica-
tion, readability, costs and other germane is-
sues. The review panel will also give each
side a means to communicate and soften the
stance many in the small business commu-
nity hold of the agencies, that is, that their
existence is justified only by levying fines to
small business.

Sincerely,

ANGELA ATTERBURY,
President, Chair,
Small Business Advocacy Council.

Mr. DOMENICI. | was very pleased
that my friend from Missouri men-
tioned some of the people in our State
who testified before his small business
hearing, and | might just in my re-
maining minute for the record thank
him for mentioning them and refresh
his recollection about the farmer who
brought to the hearing room all of the
attire, from boots to an orange jacket,
to a headpiece where he had to cover
his face. And it was because of the new-
est regulatory schemes that we have
under the protection of Agricultural
Workers Act. That may not be its for-
mal name.

What he said was very interesting. |
wanted to say this when Senator NICK-
LES, the great golfer, was in the Cham-
ber. He said, | believe we can prove
that every golfer who plays 18 holes of
golf on a modern grass course gets ex-
posed to more of that which you are
trying to protect farm workers from
than in 1 year on the farm, but farm-
ers’ aides will be wearing this attire
like they were from outer space. He
said, how would the golfers feel with
all of that on them to protect their
legs which are exposed as they wear
shorts out on the golf course.

I think those are some of the things
that somehow or another, sooner or
later we are hopeful the point will get
across about common sense, and we be-
lieve our amendment will add a little
bit of potential and possibility for that
happening.

Mr. President, | understand Senator
GLENN and the staff of Governmental
Affairs wants more time to look at my
amendment. So, | ask unanimous con-
sent that whatever the previous order
was, that the Domenici amendment be
set aside and that it follow in sequence
for tomorrow morning for the first
amendment that would come up tomor-
row morning, whatever that might be.

Is that satisfactory with Senator
GLENN?

Mr. GLENN. It is satisfactory to me.
All we want to do is have a chance to
look at it. There is some irritation ex-
pressed that we were even questioning
this.

Mr. DOMENICI. Let me ask that it be
set aside temporarily.

The PRESIDING OFFICER. The
amendment has been set aside for the
consideration of the amendment by the
Senator from New Jersey.

Mr. DOMENICI. | am supposed to be
back here to present the rest of my
amendment. | am not going to do that
if it is to no avail.
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Mr. GLENN. We would be happy to
comply with all these things. We have
a number of questions on these. They
are legitimate. We will have the ad-
ministration, the Justice Department,
look into this tonight to be able to give
an answer in the morning. We would
not be able to give approval or accept
this this evening. | think it is a good
idea to put it off until tomorrow. Then
the Senator from New Mexico would
not have to come back tonight.

The PRESIDING OFFICER. It is the
Chair’s understanding that the Senator
from New Mexico controls when his
amendment will be called up. He can
have it set aside in order to hear the
presentation by the Senator from New
Jersey.

Mr. DOMENICI. Thank you.

The PRESIDING OFFICER.
come up when he calls it.

Mr. GLENN. It is subject to being
called up either tonight or tomorrow;
is that correct?

The PRESIDING OFFICER. That is
correct. We would proceed following
the Senator from New Jersey.

The Senator from New Jersey is rec-
ognized to proceed.

Mr. ROTH addressed the Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Jersey is recognized.

Will the Senator from New Jersey
yield?

Mr. ROTH. For the purposes of unani-
mous consent.

Mr. LAUTENBERG. | would be
pleased to yield without losing my
right to the floor to the distinguished
Senator from Delaware.

Mr. ROTH. We will withhold. | under-
stand there will be one more unani-
mous consent.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. |
Chair.

AMENDMENT NO. 1535 TO AMENDMENT NO. 1487
(Purpose: To strike the provisions relating
to the toxic release inventory review)

Mr. LAUTENBERG. | send an amend-
ment to the desk and ask for its imme-
diate consideration.

The PRESIDING OFFICER. Without
objection, the pending Domenici
amendment is set aside. The clerk will
report the Lautenberg amendment.

The legislative clerk read as follows:

The Senator from New Jersey [Mr. LAU-
TENBERG], for himself, Mr. BaAucus, Mr.
LIEBERMAN, Mr. KERRY, Mr. BRADLEY, Mrs.
BOXER, Mr. SIMON, Mr. KENNEDY, and Mr.
MOYNIHAN, proposes an amendment num-
bered 1535 to amendment No. 1487.

Mr. LAUTENBERG. Mr. President, |
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 72, strike lines 1 through 15.

Mr. LAUTENBERG. Mr. President,
this amendment would delete a provi-
sion currently in the bill that is unre-
lated to regulatory reform and would
greatly weaken a critical environ-

It will

thank the
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mental law generally known as the
community right-to-know law, or the

Toxics Release Inventory, commonly
called TRI.
Mr. President, | was the original

sponsor of the right-to-know law. | am
proud that it has proved to be one of
the most effective environmental laws
on the books. The right-to-know law
has no prescriptive requirements. It
does not force anyone to do anything
except release information. It is a sim-
ple sunshine statute.

Mr. President, | would strongly op-
pose the emasculation of the right-to-
know law no matter what the vehicle.
But this clearly is not the proper way
to consider such a huge change in the
major environmental law. The right-to-
know provision in this bill has been
subject to hearings or scrutiny in the
Environment and Public Works Com-
mittee. And the substance of the pro-
posal goes well beyond the changes pro-
posed for other types of regulations.

Mr. President, as | said, my amend-
ment proposes to delete a section of
the proposed legislation that reduces
the effectiveness of the right-to-know
law, commonly called TRI, Toxics Re-
lease Inventory. Most of us who have
been here for a while have worked on
legislation that sometimes turns out to
be less effective than we had hoped.
The right-to-know law, on the other
hand, has proven to be even more effec-
tive than we expected. It has also
proved to be less obtrusive to business

than other environmental laws that
are on the books.
Now, most environmental regula-

tions operate by command and control.
They require companies to take spe-
cific actions, such as lowering emis-
sions, sometimes by a specific date,
sometimes by a specific technology.
Some environmental laws require in-
dustry to develop technology that does
not yet exist. And these types of pre-
scriptive regulations are probably the
major reason that industry has been
pushing for this so-called reform legis-
lation.

But the right-to-know legislation is
quite different. The Toxics Release In-
ventory imposes no regulatory control.
It requires no permitting. It sets no
standards. It requires no registration,
labeling or reduction in emissions. It
does not even require monitoring by a
Federal agency. All it requires are esti-
mates of the amount of toxic chemicals
that facilities release into our environ-
ment. And this information is very
helpful to local officials, to fire and
emergency personnel and to those who
live near the plants. Despite the lack of
specific requirements, the right-to-
know law has probably led to more vol-
untary pollution prevention efforts and
more environmental cleanup than any
other law. The right-to-know law re-
quires companies to list the amount of
certain chemicals that leave their fa-
cilities through air, through water, or
shipment to land disposal facilities.

Currently, 652 chemicals are required
to be disclosed. Each has well-estab-
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lished adverse health effects or is car-
cinogenic or toxic.

Now, under the law, in deciding
which chemicals to include on this list,
EPA is not required to do a full risk as-
sessment. On the other hand, the law
does not restrict companies from re-
leasing these chemicals. All that is re-
quired—and | make this point over and
over again—is disclosure. The right-to-
know law has proven effective pri-
marily because it has influenced the
voluntary behavior of corporations.
First, many companies have volun-
tarily reduced the emissions of harmful
chemicals in order to avoid negative
publicity. By requiring companies to
tell the public the truth about the
chemicals they are emitting, the law
has created a strong incentive for in-
dustry to reduce emissions even
though, again, they are not required to
do so by law.

Beyond creating the possibility of ad-
verse publicity, the right-to-know law
has worked by encouraging businesses
to reduce waste for the sake of their
own bottom line. Company after com-
pany has discovered the material they
were putting out through the stacks or
pouring into the water could be recov-
ered and reused. One company in New
Jersey cut its emissions by 90 percent
once they looked at the value of the
materials they were simply throwing
away. And when we look at what some
of the companies say, it is rather illu-
minating. This quote from Ciba-Geigy,
a very important pharmaceutical man-
ufacturer, in 1993 in the environmental
report that said:

The initial demand for environmental re-
porting came from the public. But in re-
sponding, we have discovered that the infor-
mation is extremely useful to our own man-
agement. We have learned about our suc-
cesses, our inadequacies and the gaps in our
knowledge. It’s a good example of the way in
which external pressures ultimately prove of
benefit to the environment and to industry.

Mr. President, lots of these materials
are very expensive. And when they are
wasted, they have a negative effect on
the company’s bottom line. Yet before
the right-to-know law was enacted,
perhaps surprisingly many companies
simply did not appreciate the extent to
which chemicals were being wasted by
emitting them into the environment
rather than using them in their prod-
uct manufacturing. The right-to-know
law has given many corporations the
information they need to reduce this
waste. As a result, many have rede-
signed their manufacturing processes,
begun recycling chemicals, and taken
other steps to reduce waste.

This chart helps to demonstrate the
impact of the Toxics Release Inven-
tory. In 1988, 4.8 billion pounds of toxic
material were sent into the waste—air,
land, or water. In 1992, 4 years later, we
had a dramatic reduction, down to 3.2
billion pounds, and in 1993, 2.8 billion
pounds, a reduction of 2 billion pounds
of toxic material being emitted into
the waste stream in a period of only 5
years.
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Now, what is going to happen if the
present bill goes into effect as is, turns
into law? Then the right to know—
nothing will be the predominant rule.
Mr. President, not only is it unfair,
costly, wasteful, but it will give the
companies a chance to relax rules that
proved beneficial for them and
nonbeneficial for the health and well-
being of the residents or those who
work in the area.

Let me repeat, emissions have been
reduced by 42 percent or, as | said ear-
lier, 2 billion pounds in dangerous
chemical emissions. Yet, all of this is
at risk if the provision included in the
bill is enacted into law.

Do we really want to change the
right to know into knowing nothing? |
hope not. Should not our citizens be
aware of the risks that they and their
families undergo?

The chemical industry has acknowl-
edged the value of the right-to-know
law. We can look at the testimony by
the Association of Chemical manufac-
turers. They say:

The chemical industry can work within the
requirements of title Il to achieve two im-
portant objectives: Improving local emer-
gency planning and informing the public
about chemical operations.

These objectives are vital to the long-term
success and competitiveness of the chemical
industry. Facility managers must take the
initiative and work directly with local gov-
ernment and communities to make this law
work.

Or someone representing DuPont,
Mr. Vernon Rice, said:

The beauty in the TRI is that a company
can decide for itself how it will achieve re-
ductions and can deploy the most cost-effec-
tive methods to do so. The law and the regu-
lations that follow provide the incentive
that industry then is provided with discre-
tion on how to make the reductions.

I might add, Mr. President, industry
also can decide not to make any reduc-
tions at all.

The bill before us would undermine
the right-to-know law by changing the
rules for designating those chemicals
that must be disclosed. It makes it
easier to take chemicals off the list
and harder to put them on.

Under the new test, EPA would have
to know about emissions and exposure
levels at plants throughout the coun-
try to determine their likely impact.
But because the TRI information on
that chemical would not exist, EPA
would not have enough information to
meet the new test. This new standard
puts the cart before the horse. This
would completely defeat the purpose,
intent, and the positive successes of
the TRI program.

The TRI list is not perfect and per-
haps some chemicals should be re-
moved. Yet, present law has a proven
system to consider petitions to remove
chemicals from the list. Seventeen
chemicals have been taken off the list
through the petition process.

| urge my colleagues in the strongest
possible terms to reject this special in-
terest legislation. It is a paternalistic
proposal that would have the Congress
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tell the American communities that
they do not have the right to know
about chemicals that could have a fun-
damental negative impact on their
lives. It is a proposal that says to com-
munity officials that you need not
have a right to know about chemicals
that can cause serious harm to your
constituents. It is a proposal that says
to parents, you may be concerned
about how toxic chemicals will affect
your children, but it is more important
that industry should have the right to
withhold that information about
chemicals that they are emitting into
the atmosphere, into the water, and
into the land.

This is bad special interest legisla-
tion, Mr. President. The section on the
right to know is an exception from the
$100 million threshold in the rest of the
bill. It has no place in this legislation,
and | urge my colleagues to support my
amendment to delete it.

Mr. President, | believe that we have
an hour equally divided, according to
the unanimous consent agreement; is
that correct?

The PRESIDING OFFICER. That is
correct.

Mr. LAUTENBERG. How much time
does my side have?

The PRESIDING OFFICER. The Sen-
ator has 16 minutes 40 seconds remain-
ing.

Mr. BRADLEY, Mr. President, | rise
in support of the amendment to remove
the Toxic Release Inventory provisions
from the regulatory reform bill. On
June 28, 1995, | wrote to the majority
leader suggesting that this section and
the provisions affecting Superfund be
removed from S. 343. | said at that time
that | was troubled by the bill’s inclu-
sion of special provisions affecting the
effectiveness of the toxic release inven-
tory, TRI, also known as the Commu-
nity Right-To-Know Act.

The Community Right-To-Know Act,
which builds on programs pioneered by
my home State of New Jersey, is con-
sidered a complete success by almost
all those who have analyzed its per-
formance. In fact, it is precisely the
kind of alternative to conventional
command-and-control regulation which
the drafters of S. 343 say they endorse.
It requires full community disclosure
for a list of chemicals which may prove
hazardous to human health or the envi-
ronment, especially in case of acci-
dents.

In response to required TRI disclo-
sures, and without the need for restric-
tive regulations, companies have vol-
untarily reduced their use and emis-
sions of chemicals on the TRI list. This
form of pollution prevention has actu-
ally saved companies money, caused
them to retool their operations for
greater efficiency and gained them
good will in their communities.

And using TRI information, nearby
communities have taken the pre-
cautions they need to protect them-
selves in the event of an emergency.

Unfortunately, the bill would require
EPA to replace its current hazard-
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based listing process for the addition of
new chemicals under TRI with an un-
workable, risk-based process which
would result in the addition of few, if
any new chemicals to the TRI list. The
bill would also require EPA to remove
chemicals from the TRI list if the
Agency could not make a showing that
a particular chemical was acutely
toxic to areas beyond a facility’s
boundaries. Obviously, this kind of re-
striction on TRI’s effectiveness would
result in serious emergency response
problems. Even worse, the blllI’'s re-
strictive language would eliminate
coverage for chemicals which cause
chronic health hazards, reproductive
effects or environmental damage. The
result—elimination of about 90 percent
of the chemicals on the TRI list.

The bill would also require the Agen-
cy to prove that listed TRI chemicals
cause harm when they are released to
the environment before requiring com-
panies to report their pollution under
TRI. But since TRI is a full-disclosure
statute and not a regulatory one, this
standard is irrelevant. The purpose of
TRI is to let a plant’s workers and
nearby community know what is going
on at facilities which are their employ-
ers and neighbors.

Even with TRI, there are still prob-
lems with insuring that a community
receives the information it needs for
coping with chemical emergencies and
discovering bad actor companies. A re-
cent accident in Lodi, NJ points out
the need for an expansion of TRI which
puts chemical information into a user-
friendly form. At the time of the acci-
dent the community found it lacked
the data it felt it needed.

I will soon introduce legislation to
require centralized information collec-
tion and distribution of all the infor-
mation available on a plant or group of
plants, including state data, violation
and accident history. While all this in-
formation is available now, you have to
be Sherlock Holmes to ferret it out.

Mr. President, restricting and useful-
ness of TRI makes no sense. It is a low-
cost, nonregulatory way of improving
the environment that other programs
should be copying. And it is exactly the
kind of protection that communities
like Lodi need.

Mr. LAUTENBERG. Mr. President, |
ask if the people in opposition have
comments that they would like to
make at this juncture, or if there are
any of those people who are cosponsors
of my amendment who are here who
would like to add their thoughts. We
have cosponsors who are indicated on
the legislation, a significant number of
them. If they would like to make any
comments, this is the time they are
going to have to do it, because the
clock is ticking and | hate to see the
time wasted.

Unless anyone wants to speak, Mr.
President, | will suggest the absence of
a quorum.

Mr. JOHNSTON. Will
withhold?

Mr. LAUTENBERG. | will.

the Senator
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Mr. JOHNSTON. Mr. President, will
the Senator yield me 10 minutes?

Mr. ROTH. I will be happy to yield 10
minutes. But first, I want to make
three unanimous-consent requests.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

UNANIMOUS-CONSENT AGREEMENTS

Mr. ROTH. Mr. President, | ask unan-
imous consent that when Senator
FEINGOLD offers his amendment regard-
ing equal access, that no amendments
be in order, or in order to the language
proposed to be stricken; that there be
30 minutes for debate to be equally di-
vided in the usual form; and that when
the Senate votes, the vote occur on or
in relation to the Feingold amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, | ask unan-
imous consent that when Senator
FEINGOLD offers his amendment regard-
ing peer review, that no amendments
be in order, or in order to the language
proposed to be stricken; that there be
15 minutes for debate to be equally di-
vided in the usual form; and that when
the Senate votes, the vote occur on or
in relation to the Feingold amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Finally, Mr. President, |
ask unanimous consent that when Sen-
ator PRYOR offers his amendment re-
garding private contractors, that no
amendments be in order, or in order to
the language proposed to be stricken;
that there be 30 minutes for debate to
be equally divided in the usual form;
and that when the Senate votes, the
vote occur on or in relation to the
Pryor amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, | yield 10
minutes to my distinguished colleague,
the Senator from Louisiana.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. JOHNSTON. Mr. President, | rise
in opposition to the amendment of the
Senator from New Jersey. The lan-
guage now in the Dole-Johnston sub-
stitute, | believe, is well tailored, cal-
culated to achieve that result which all
of us want, which is notice to the pub-
lic of a toxic chemical which, under
any reasonable scenario, can be ex-
pected to do some harm.

The problem is under the present
statute, a chemical can be or, indeed,
must be listed by the Administrator of
EPA if it is known to cause serious
chronic health effects. There are a lot
of other provisions, but let me reread
that: If it is known to cause serious or
chronic health effects.

That phrase is so broad and so all en-
compassing as to encompass ordinary
table salt, ordinary table salt which, if
taken in sufficient quantities or, in-
deed, if ingested regularly in slightly
too much degree can and does cause
high blood pressure, and it can Kill you
if you take too much salt. Indeed, peo-
ple out on boats in the ocean have in-
gested too much sea water and have
died because of that.
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I am not suggesting here that the Ad-
ministrator of EPA is getting ready to
list ordinary table salt as one of the
chemicals. That is not the point. The
point is that the phrase, as used in the
present law, is so broad that it does not
just look at the reasonable possibility
of harm to an individual.

Rather, it looks at the chemical in
an absolute way, without requiring
that you consider whether there is any
possible danger to the public from the
way the chemical is used.

So what we have done, Mr. President,
is added a few words to this so that
when the Administrator makes a deter-
mination under this paragraph, it shall
be based on generally accepted sci-
entific principles, or laboratory tests,
or appropriately designed and con-
ducted epidemiological or other popu-
lation studies.

That is in the present law. We have
added this: ““And on the rule of reason,
including a consideration of the appli-
cability of such evidence to levels of
the chemical in the environment that
may result from reasonably antici-
pated releases available to the Admin-
istrator.”

So, in effect, we are saying do not
just look at whether ordinary table
salt can cause you to be sick, or can
cause high blood pressure, or can poi-
son you if you take too much of it;
rather, look at ordinary table salt, or
whatever these other chemicals are,
and determine whether using, as we
say, the rule of reason, including a con-
sideration of the applicability of such
evidence, to the levels of the chemical
in the environment that may result
from reasonably anticipated releases.

All we are asking, Mr. President, is
that you use common sense, and that
you do not just say because a chemical
may be potentially harmful if ingested
in ways that are unlikely—not only un-
likely, virtually impossible—but rather
use, Mr. Administrator, the rule of rea-
son. | cannot think of a more reason-
able amendment than to tell the Ad-
ministrator to use the rule of reason.
Does this gut the toxics release inven-
tory? Of course not. It simply brings a
little common sense.

Now, the amendment goes further. It
says that ‘‘any person may petition the
Administrator to add or delete a chem-
ical, and that the Administrator shall
grant any petition that establishes
substantial evidence that the criteria
in subparagraph (a) either are or are
not met.”’

That is the language we added. In
other words, you can get a chemical
put on. If you are, say, an environ-
mentalist and you want to add a chem-
ical, you can petition to get it added if
you meet that standard, or you can get
the chemical deleted if you meet that
standard. That is all the language does,
Mr. President.

Now, you say, well, why would any-
body want it to be off the list? Well,
first of all, Mr. President, it is not just
a question of having these chemicals
listed, it is a burdensome and expensive
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system of having to report. A chemical
manufacturer sells these chemicals
across the country, and it might be a
very benign chemical in the way that
it is used. But each one of his vendees
would have to report, and on down the
line—l forget the amount that you
have to have—it is 10,000 pounds, which
for an industry is not very much. You
would have to report that, even though
there is no real possibility that the
chemical is ever going to get out.

Now, Mr. President, | do not think
that we have to worry about language
that asks the Administrator to use the
rule of reason in determining whether
to put a toxic chemical on the list. |
honestly think that any Administrator
knows how to interpret those words.

Now, why was it necessary to put
these on? Well, because in one day this
last year the Administrator listed an-
other 280 chemicals on the toxics re-
lease inventory, and the EPA felt that
it had no authority, it had no discre-
tion to determine whether there was
any danger posed to the public by these
chemicals, whether there was any pos-
sibility of harm. They felt that under
this language, they had to list all 280
chemicals. Maybe the neighbors are
upset and they say, oh, my gosh, you
have all these terrible chemicals there
that can cause all these terrible things
—perhaps most of them or perhaps al-
most all. | do not know about the indi-
vidual chemicals, Mr. President. But |
am told by some people in the EPA—
who will not be quoted, I can tell you
that—that some of these chemicals are
really no problem, should never have
been on the list, but there was not the
discretion in the Administrator to
apply the rule of common sense and
reasonableness.

Mr. President, this is not some big
industry grab to force these chemicals
on people across the country without
warning, this is an attempt to apply
the rule of reason to a very com-
plicated thing.

Look, if the Administrator goes
back, and somebody complains about
this, the Administrator could say it is
a toxic chemical, | think it is possible
that it might get out, and believe me
that ought to be on the list if it is pos-
sible the chemical will get out and
cause harm. The Administrator has all
the authority under this language that
he or she would ever need to put that
chemical on the list.

But, on the other hand, if it is no
conceivable danger whatsoever, if you
have a table salt kind of chemical, it
should not be on the list and the Ad-
ministrator ought to have the discre-
tion to use the rule of reason and re-
lieve people of these reporting require-
ments and relieve the community of
the unnecessary fear in which a benign
chemical might present.

That is all the language does, Mr.
President. It is not gutting the toxics
release inventory. It is not, in any way,
harming the health of people.

Why should it be on this bill? Be-
cause it is a question of risk, and this
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gives to the Administrator the judg-
ment to apply real risk analysis in
order to put chemicals on the list or
take them off.

| yield the floor.

Mr. ROTH. Mr. President, | yield the
distinguished Senator from Oklahoma
5 minutes.

Mr. NICKLES. Mr. President, | wish
to compliment my colleague, Senator
JOHNSTON from Louisiana, for his
statement. | hope my colleagues heard
his statement, and | hope they will
vote against the amendment of my
friend and colleague, Senator LAUTEN-
BERG.

I think the language we have in the
bill is good language. | understand the
amendment of the Senator from New
Jersey would strike that language. |
want to make it perfectly clear that
the language in the bill dealing with
toxics release inventory review does
not gut the statute of toxics release in-
ventory—the TRI, as we have heard.
What it does is introduce an element of
common sense.

The Senator from Louisiana said,
yes, if you have any type of chemical
listed, it can be listed no matter how
minimal that release might be. Even if
there is no threat whatsoever under ex-
isting interpretation by EPA and oth-
ers, they can list that chemical and set
about a couple things. One, there is an
enormous amount of paperwork and an
enormous expense that consumers will
pay for. Consumers are farmers, in
many cases, or they might be some-
body that may be making drugs for
pharmaceutical companies, which, of
course, increases the medical costs and
so on. Every day people have to pay the
cost.

Senator JOHNSTON also mentioned
something else. He said these notices of
release, if there is no real threat to
public harm or public health and safe-
ty, people have a lot of unnecessary
fears because of unnecessary notifica-
tions.

What this language does, and 1 will
read it from the bill, “‘including consid-
eration of the applicability of such evi-
dence to levels of the chemical in the
environment that may result from rea-
sonably anticipated releases.” Reason-
ably anticipated releases.

In other words, not through the envi-
ronment that we talked about some-
time last year during the clean air de-
bate. If somebody was outside the plant
gate for 70 years, 24 hours a day, in the
prevailing wind, maybe they might one
out of a million chance have obtained a
disease.

This says use common sense. That is
what this language is about.

Also, it mentioned that if somebody
wants to either be put on the list or
taken off the list, they must have sub-
stantial evidence to do so. It is a high-
er threshold. They have to have sub-
stantial evidence to be able to get a
chemical off the list, or substantial
evidence to put the chemical on the
list. Again, common sense.

| think that the language we have in
the bill is well crafted. It is not radical.
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It is not extreme. It says we should use
common sense. We can save a lot of pa-
perwork, a lot of red tape, and we can
eliminate unnecessary fears that some
people have as a result of overzealous
interpretation of the TRI statute.

I compliment my colleague from
Louisiana and also the Senator from
Utah, Senator HATCH, and Senator
RoOTH for this section.

I urge my colleagues to vote no on
the Lautenberg amendment. | yield the
floor.

Mr. LAUTENBERG. Mr. President, |
listened with interest to my col-
league’s review of what this amend-
ment is about within the bill as it is
structured.

The one thing | have not heard is
anyone deny this success ratio. From
1988 until the present day we have re-
duced toxics being emitted into the air,
the water, and on the land by 42 per-
cent—2 billion pounds in a period of 5
years, 2 billion pounds less of toxic ma-
terial hanging around our Kids, hang-
ing around our families, hanging
around our school yards. Gone.

And it does not mean diddly, as we
say, in terms of the company’s respon-
sibility. We are not arresting anybody.
We are not fining anybody. What we
are saying is that they simply have to
report. It is sunshine. Let the public
know what it is that they ought to be
concerned about, in the event of a par-
ticular emission.

It is great for fire departments. In
one city in New Jersey, we had a fire-
man’s protective gear melt off his body
because of the chemical mixture. At
least if they know this information,
emergency response people can prepare
the materials necessary to fight a par-
ticular release, explosion, or fire. What
we are doing now is we are saying,
Okay, the public really does not have a
right to know this kind of thing.

All of these materials that are re-
leased are toxic, Mr. President. They
do not get out there willy-nilly. This is
not an administrator’s dream of tor-
ture.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mr. LAUTENBERG. Very briefly for
a question.

Mr. JOHNSTON. Just on the point
that the Senator said that EPA is not
arresting anybody.

According to “Inside EPA,” the
weekly report for June 30, 1995, they do
say that 3 priority sectors for deter-
mining enforcement actions were cho-
sen because of noncompliance his-
tories, toxics release inventory re-
leases, and trans-regional impacts.

In other words, TRI releases are one
of the bases on which they bring en-
forcement actions. Would the Senator
agree with that?

Mr. LAUTENBERG. Say it again,
please.
Mr. JOHNSTON. That one of the

bases on which EPA brings enforce-
ment actions is TRI releases.

Mr. LAUTENBERG. Yes.

Mr. JOHNSTON. So that it does have
something to do with enforcement?
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Mr. LAUTENBERG. There is a re-
quirement that they have to file this
information.

Mr. JOHNSTON. I mean on enforce-
ment, where they send the investiga-
tors out. In other words, if you have
TRI releases, they enforce the rules.

Mr. LAUTENBERG. If there is an ac-
cident that endangers the public
health, yes, someone will look at it.

I would love to respond to my friend
from Louisiana, but we are using my
time and he is in opposition, so | do not
want to give him my time to oppose
this brilliant amendment.

The Senator from Massachusetts has
asked for some time. He has worked
very hard on these issues and | would
be delighted to yield as much time as
he needs, not to exceed 10 minutes.

Mr. KERRY. Mr. President, | think |
will not need 10 minutes.

I would like to respond, if | can, to
the comments of the Senator from
Louisiana and to the whole concept of
what is really at stake in revamping
the Right-to-Know law and its Toxics
Release Inventory (TRI).

First of all, we should remember that
TRI is the Emergency Planning and
Community Right-to-Know Act of Title
111 of Superfund. This program does not
have the same breadth of regulatory
reform we are reaching for in the bill
before us. The fact is that this is a non-
regulatory sunshine law and should be
considered separately by the Senate
Environment and Public Works Com-
mittee.

In fact, Senator SMITH on the Repub-
lican side has been doing a very good
job of leading the effort to revamp the
Superfund program and as Title Ill of
that act this issue could be appro-
priately considered at that time. To
date, however, there have been no hear-
ings on this whole question of exactly
what the impact of revamping the
right-to-know law would be. In fact,
there has not been a hearing on TRI in
the Senate since 1991.

Yesterday, | attended a press con-
ference outside this chamber where
members of the firefighter unions of
the United States, representing several
hundred thousand firefighters, said,
“Don’t do this. Do not change the TRI
structure today and thereby put fire-
men at risk.”

What the TRI structure does today is
allows fire departments all across this
country to be able to plan for what
kind of fire they may be going into. Be-
cause of the TRI, communities have
computerized knowledge of precisely
what chemicals exist in certain compa-
nies, in certain buildings. When the fire
department gets an alarm, they simply
punch the computer and the data
comes up on the computer screen im-
mediately so that firemen have the
ability to be able to don masks, maybe
don protective gear, call in additional
help, take special measures to secure
the area, evacuate personnel. All of
that knowledge comes about because of
a simple concept called Right-to-Know.



S 9890

The TRI is not a regulation that does
away with chemicals. It does not re-
quire companies to spend a whole lot of
money to comply with regulations. It
simply makes information available to
businesses, to communities, and to
citizens. That information allows citi-
zens to then decide whether they think
they are at risk and gives companies
the information they need to help them
reduce their wastes before they are cre-
ated. It is the best tool to promote pol-
lution prevention that we have in ef-
fect today.

What is interesting about this, Mr.
President, is that just by requiring
companies to tell Americans what they
are emitting into the air or land or
water—solely by the requirement to let
people know—companies themselves
have made important decisions about
reducing wastes. So they have volun-
tarily removed 42 percent since its re-
ception in 1988—two billion pounds—of
the chemical emissions of this Nation.

That is a remarkable success story,
Mr. President. It does not come about
because we in the Congress have cre-
ated a whole convoluted regulatory
structure where companies are re-
quired to reduced their use of chemi-
cals. All that is required is companies
that use large volumes of toxic chemi-
cals tell Americans what they are put-
ting into the environment.

More than 2 billion pounds of emis-
sions have been prevented as a con-
sequence of that. That is a success
story.

It is really interesting to see the
chart from the Senator from New Jer-
sey over there that shows the com-
ments of individual sectors of the in-
dustry. The chemical industry itself
has found it useful.

In point of fact, the former chairman
of the Environment Committee, Sen-
ator BAucuUs, has yet to have one chem-
ical company coming to them and say-
ing, “Get rid of TRIL.” It was not an
issue in early regulatory reform bills
or in the past two Congresses
Superfund debates. It has just been
snatched out of the air because clearly
a few people decided they thought this
got in their way.

Mr. President, turning to the stand-
ard that the Senator from Oklahoma
talked about, what the language in this
bill currently does is, in effect, it ap-
plies a 180-day requirement for this
risk assessment to take place. If it does
not take place, the chemicals come off.
So you already have a sword of Damo-
cles hanging over the process. Because
if the Administrator does not want to
do it, or if they do not have the re-
sources to do it, you may wind up tak-
ing out of here an automatic capacity
to have a decision. But more impor-
tant, the language says, ‘‘on the rule of
reason, including a consideration of the
applicability of such evidence to levels
of the chemical in the environment
that may result from reasonably an-
ticipated releases.”

‘“Reasonably anticipated releases” is
the information we get from the TRI.
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So what they are doing is creating a
standard that makes a judgment as to
whether or not you are going to be able
to put something on the TRI list using
information that you have to have
from the TRI list in the first place.
And since you do not have it from the
TRI list, you cannot make the judg-
ment that is required here. That is
called the proverbial Catch-22. It is a
way of tying everybody up in a process
that, in effect, Kills the TRI concept.

They can stand here and say, ‘‘Oh,
no, no, no, no; all we are going to do is
have a little risk assessment,” but the
language of the risk assessment itself
depends on reasonably anticipated re-
leases being able to be determined. And
unless you know what the company is
emitting, there is no way to know what
the reasonably anticipated release is
going to be.

So | respectfully submit this is one of
those places where, again, the words
are so important, and where an awful
lot hangs in the balance.

Mr. JOHNSTON. Will
yield at that point?

Mr. KERRY. | will be happy—I do not
want to yield on my time, but | will
yield on my colleague’s time for a
question.

Mr. JOHNSTON. Will the Senator
from Delaware yield me 1 minute to
ask a question?

Mr. ROTH. | yield 1 minute.

Mr. JOHNSTON. The Senator read,
appropriately, the language which was
added, which was, ‘““‘on the rule of rea-
son,’” et cetera.

But the first paragraph in the
present law is still there. That is, “A
determination under this paragraph
shall be based on generally accepted
scientific principles, or laboratory
tests, or appropriately designed and
conducted epidemiological”——

Mr. KERRY. Epidemiological.

Mr. JOHNSTON. “Or other popu-
lation studies, and/or the rule of rea-
son, including consideration of the ap-
plicability of said evidence that may
result from reasonably anticipated re-
leases.”

So all we are giving him is that addi-
tionally he may consider additional
evidence, including the amount that
may be released.

Will the Senator agree that is a cor-
rect statement?

Mr. KERRY. Let me say to my
friend, | understand his reading of it,
but it still begs the question here. Be-
cause the standard of ‘‘including,”
which is the most important way to
prove what may be the harm to a com-
munity, is still not available.

Second, and this is far more impor-
tant, let me say to my friend from Lou-
isiana, what is critical here is why go
through all of these incredible hoops
when in fact nothing negative is re-
quired of the company unless it uses
more than 10,000 pounds and produces
more than 25,000 pounds? You are talk-
ing about big producers and big users
here.

All that is required of these big,
10,000-pound users, 25,000-pound produc-

the Senator
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ers, is that they tell people in the com-
munity what it is they put into the air
or water or land. It is irrelevant wheth-
er there is a risk or not in terms of the
concept of sunshine and right-to-know.

What, in effect, the Senator from
Louisiana and others are setting up
here—whether it is wittingly, purpose-
fully, or not—is a new series of hoops
which, under the cumulative impact of
this bill will allow a series of legal
steps to be taken that will prevent peo-
ple in a community from even knowing
what one of these big producer compa-
nies is putting into the air.

Mr. JOHNSTON. Mr. President, is the
Senator saying——

Mr. KERRY. Again, | do not want to
yield on my time. | reserve my time.

Mr. JOHNSTON. Do 1 still have any
of that minute?

The PRESIDING OFFICER. The Sen-
ator has used his minute. Will the Sen-
ator from Delaware yield him an addi-
tional minute?

Mr. ROTH. I will yield 1 minute.

The PRESIDING OFFICER. The Sen-
ator yields an additional minute.

Mr. JOHNSTON. I will not use that
at this point.

Mr. KERRY. Mr. President,
much time do | have remaining?

The PRESIDING OFFICER. The Sen-
ator has 4 minutes.

Mr. KERRY. | will just use a mo-
ment.

Mr. President, the real issue here is
very, very simple. The Senator from
Louisiana is trying to explain how the
test that they have set up is reason-
able. The issue is whether or not there
ought to be a test set up for a company
that uses 10,000 pounds or more of a
chemical or a company that produces
25,000 pounds or more. The issue Iis,
should that company automatically
tell people in the community what it
puts into the air? It is very simple.
And, by coming along with this notion
we are going to go through all of this
regulatory process with risk assess-
ments and so forth, we are actually ap-
plying a series of standards and hoops
to jump through that have no rel-
evancy to the purpose of letting people
know.

They are creating a risk-based stand-
ard for something that does not have
to be risk-based but is simply informa-
tional. And, on the basis of that, there
are certain chemicals that may be, ac-
tually, under their standard, taken off
the Toxics Release Inventory which, in
fact, have a negative effect on people,
but they do not fall under their stand-
ard because of the level of toxicity.

So | say again, this is a very simple
issue. This is a question of when Amer-
icans are living in a community where
a company uses 10,000 pounds of a spe-
cific chemical or produces 25,000
pounds, whether that company ought
to tell the fellow citizens who live in
that community and who work in the
plant, what it is that is being emitted.
And by virtue of the law, we have
taken 2 billion pounds of that kind of
chemical out of the environment, away
from people, and made life safer.

how
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If they turn this clock back, we will
make life more hazardous. And there is
no rationale for saying Americans
should not know what chemicals are
going into the local environment.

| yield the time to the Senator from
New Jersey.

The PRESIDING OFFICER
KEMPTHORNE).
New Jersey.

Mr. ROTH. Will the Senator yield so
I can make a further unanimous-con-
sent request?

Mr. LAUTENBERG. Yes. | do not
want to continue to use my time.

Mr. ROTH. Without using the time of
the Senator from New Jersey.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.

Mr. ROTH. Mr. President, | ask unan-
imous consent that the 13 minutes that
remain in opposition to the Lautenberg
amendment be reserved for Senator
LoTT and 5 minutes reserved for Sen-
ator LAUTENBERG.

Mr. LAUTENBERG. If I might ask,
Mr. President, how much time do |
have left on my side?

The PRESIDING OFFICER. The Sen-
ator from New Jersey has 1 minute 3
seconds.

Is there objection to the unanimous-
consent request? Without objection, it
is so ordered.

Mr. ROTH. Mr. President, | further
ask unanimous consent that following
the conclusion of the debate on the
time agreements already entered for
this evening, the Senate proceed to
vote Iin sequence, with the first vote
being the standard 15-minute vote and
any remaining stacked votes be 10 min-
utes in length.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. ROTH. Finally, for the informa-
tion of all Senators, there could be as
many as four rollcall votes beginning
as early as 8:30 this evening. Therefore,
Senators should be on notice of these
upcoming votes.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Wisconsin is now recognized.

AMENDMENT NO. 1536 TO AMENDMENT NO. 1487
(Purpose: To amend the provisions of titles 5

and 28, United States Code, relating to
equal access to justice, award of reasonable
costs and fees, hourly rates for attorney
fees, administrative settlement offers, and
for other purposes)

Mr. FEINGOLD. Mr. President, | send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from  Wisconsin [Mr.
FEINGOLD] proposes an amendment numbered
1536 to amendment No. 1487.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Mr.
The Senator from
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At the appropriate place in the substitut-
ing amendment, add the following new sec-
tion:

SEC. . EQUAL ACCESS TO JUSTICE REFORM.

(@) SHORT TITLE.—This section may be
cited as the ‘““Equal Access to Justice Reform
Amendments of 1995,

(b) AWARD OF COSTS AND FEES.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(a)(2) of title 5, United States Code, is
amended by inserting after ‘“(2)”” the follow-
ing: “At any time after the commencement
of an adversary adjudication covered by this
section, the adjudicative officer may ask a
party to declare whether such party intends
to seek an award of fees and expenses against
the agency should it prevail.”.

) JUDICIAL PROCEEDINGS.—Section
2412(d)(1)(B) of title 28, United States Code, is
amended by inserting after ““(B)’’ the follow-
ing: “At any time after the commencement
of an adversary adjudication covered by this
section, the court may ask a party to declare
whether such party intends to seek an award
of fees and expenses against the agency
should it prevail.”.

(c) HOURLY RATE FOR ATTORNEY FEES.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(b)(1)(A)(ii) of title 5, United States Code,
is amended by striking out all beginning
with ““$75 per hour” and inserting in lieu
thereof ““$125 per hour unless the agency de-
termines by regulation that an increase in
the cost-of-living based on the date of final
disposition justifies a higher fee.);”.

(¢3) JUDICIAL PROCEEDINGS.—Section
2412(d)(2)(A)(ii) of title 28, United States
Code, is amended by striking out all begin-
ning with “$75 per hour” and inserting in
lieu thereof ““$125 per hour unless the court
determines that an increase in the cost-of-
living based on the date of final disposition
justifies a higher fee.);”.

(d) PAYMENT FROM AGENCY APPROPRIA-
TIONS.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(d) of title 5, United States Code, is
amended by adding at the end thereof the
following: ““Fees and expenses awarded under
this subsection may not be paid from the
claims and judgments account of the Treas-
ury from funds appropriated pursuant to sec-
tion 1304 of title 31.”".

(¢3) JUDICIAL PROCEEDINGS.—Section
2412(d)(4) of title 28, United States Code, is
amended by adding at the end thereof the
following: ““‘Fees and expenses awarded under
this subsection may not be paid from the
claims and judgments account of the Treas-
ury from funds appropriated pursuant to sec-
tion 1304 of title 31.”.

(e) OFFERS OF SETTLEMENT.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504 of title 5, United States Code, is amend-
ed—

(A) by redesignating subsections (e) and (f)
as subsections (f) and (g), respectively; and

(B) by inserting after subsection (d) the
following new subsection:

“(e)(1) At any time after the filing of an
application for fees and other expenses under
this section, an agency from which a fee
award is sought may serve upon the appli-
cant an offer of settlement of the claims
made in the application. If within 10 days
after service of the offer the applicant serves
written notice that the offer is accepted, ei-
ther party may then file the offer and notice
of acceptance together with proof of service
thereof.

““(2) An offer not accepted shall be deemed
withdrawn. The fact that an offer is made
but not accepted shall not preclude a subse-
quent offer. If any award of fees and expenses
for the merits of the proceeding finally ob-
tained by the applicant is not more favorable
than the offer, the applicant shall not be en-
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titled to receive an award for attorneys’ fees
or other expenses incurred in relation to the
application for fees and expenses after the
date of the offer.”.

(2) JUDICIAL PROCEEDINGS.—Section 2412 of
title 28, United States Code, is amended—

(A) by redesignating subsections (e) and (f)
as subsections (f) and (g), respectively; and

(B) by inserting after subsection (d) the
following new subsection:

“(e)(1) At any time after the filing of an
application for fees and other expenses under
this section, an agency of the United States
from which a fee award is sought may serve
upon the applicant an offer of settlement of
the claims made in the application. If within
10 days after service of the offer the appli-
cant serves written notice that the offer is
accepted, either party may then file the offer
and notice of acceptance together with proof
of service thereof.

“(2) An offer not accepted shall be deemed
withdrawn. The fact that an offer is made
but not accepted shall not preclude a subse-
quent offer. If any award of fees and expenses
for the merits of the proceeding finally ob-
tained by the applicant is not more favorable
than the offer, the applicant shall not be en-
titled to receive an award for attorneys’ fees
or other expenses incurred in relation to the
application for fees and expenses after the
date of the offer.”.

(f) ELIMINATION OF SUBSTANTIAL JUSTIFICA-
TION STANDARD.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504 of title 5, United States Code, is amend-
ed—

(A) in subsection (a)(1) by striking out all
beginning with “‘, unless the adjudicative of-
ficer”” through ‘‘expenses are sought’’; and

(B) in subsection (a)(2) by striking out
“The party shall also allege that the posi-
tion of the agency was not substantially jus-
tified.”.

(2) JuDICIAL PROCEEDINGS.—Section 2412 (d)
of title 28, United States Code, is amended—

(A) in paragraph (1)(A) by striking out *,
unless the court finds that the position of
the United States was substantially justified
or that special circumstances make an award
unjust’’;

(B) in paragraph (1)(B) by striking out
“The party shall also allege that the posi-
tion of the United States was not substan-
tially justified. Whether or not the position
of the United States was substantially justi-
fied shall be determined on the basis of the
record (including the record with respect to
the action or failure to act by the agency
upon which the civil action is based) which is
made in the civil action for which fees and
other expenses are sought.’’; and

(C) in paragraph (3) by striking out “*, un-
less the court finds that during such adver-
sary adjudication the position of the United
States was substantially justified, or that
special circumstances make an award un-
just”.

(g) REPORTS TO CONGRESS.—

(1) ADMINISTRATIVE PROCEEDINGS.—No later
than 180 days after the date of the enactment
of this Act, the Administrative Conference of
the United States shall submit a report to
the Congress—

(A) providing an analysis of the variations
in the frequency of fee awards paid by spe-
cific Federal agencies under the provisions of
section 504 of title 5, United States Code; and

(B) including recommendations for extend-
ing the application of such sections to other
Federal agencies and administrative pro-
ceedings.

(2) JuDICIAL PROCEEDINGS.—No later than
180 days after the date of the enactment of
this Act, the Department of Justice shall
submit a report to the Congress—

(A) providing an analysis of t